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CONTRACT FOR PROVIDING Fuel Management SERVICES for LIPA’S SHARE OF the Caithness Long Island Project

This Contract for Providing Fuel Management (“FM”) Services for LIPA’s Share of the Caithness Long Island Project (the “Agreement”) is made as of this __ day of [_______], 2009, by and between [Name of Entity], a [(e.g., LLC, LP, corporation)] organized and existing under the laws of the State of [State], with its headquarters at [address], [City], [State] [zip] (the “FM Service Provider”), and Long Island Lighting Company d/b/a LIPA (“LIPA” or “Customer”), a New York corporation and a wholly owned subsidiary of the Long Island Power Authority, which is a corporate municipal instrumentality and political subdivision of the State of New York.  The FM Service Provider and Customer are sometimes referred to in this Agreement as a “Party” and collectively as “Parties.” 

RECITALS
WHEREAS, FM Service Provider is engaged in the business of providing FM Services;

WHEREAS, Customer is engaged in the distribution and sale of electricity for heat, light and power to the public in Nassau County, Suffolk County, and the portion of Queens County known as the Rockaway Peninsula in the State of New York;

WHEREAS, Customer is authorized to make and execute agreements, contracts, memoranda of understanding and other instruments with any person, firm, corporation, municipality, state agency or other entities which Customer determines necessary or convenient in the exercise of its powers and functions under the LIPA Act;
WHEREAS, Customer provides such electricity to the public from a number of sources, including generating units for which it is responsible for providing fuel supply and related  services under long-term contracts;

WHEREAS, Customer and Caithness Long Island, LLC (“Caithness LI”) entered into a power purchase agreement (“Caithness PPA”), dated as of January 31, 2006, whereby Customer agreed, among other things,  to purchase approximately 286 MW of capacity and associated energy (the “LIPA Share”) from the Caithness Long Island Energy Center (“Caithness” or the “Project”) and to provide all fuel services (including gas and liquid fuel supply and transportation services)  for such energy production, beginning on or about July 1, 2009;
WHEREAS, Customer has contracted with National Grid Energy Trading Services to provide fuel management services for the LIPA Share through December 31, 2009; and

WHEREAS, Customer desires FM Service Provider to provide Fuel Management Services for the LIPA Share commencing January 1, 2010;
NOW, THEREFORE, for and in consideration of the premises, the mutual promises and agreements set forth herein and other good and valuable consideration, the receipt, sufficiency and adequacy of which are hereby acknowledged, Customer and FM Service Provider, each intending to be legally bound, agree as follows:

ARTICLE 1 - DEFINITIONS

1.1 Definitions

In addition to the initially capitalized terms and phrases defined in the preamble of this Agreement, the following initially capitalized terms and phrases as and when used in this Agreement shall have the respective meanings set forth below:

“Acceptable Credit Support” means (a) a performance bond from an entity with an investment grade rating substantially in the form set forth in Appendix 4 satisfactory to Customer, (b) a letter of credit from an entity with an investment grade rating substantially in the form set forth in Appendix 5 satisfactory to Customer, (c) a Guaranty provided by a Guarantor substantially in the form set forth in Appendix 6 satisfactory to Customer, or (d) an escrow arrangement in a form satisfactory to Customer.

[Agent means an entity that acts on Customer’s behalf to procure goods or services necessary for the functioning of Customer’s electric system].

“Aggrieved Party” is defined in Section 13.1.
“Agreement” is defined in the opening paragraph of this agreement.

“Applicable Law” means the laws of the State of New York.

“Customer Fault” – means any breach, failure, failure of compliance, or nonperformance by the Customer with its obligations hereunder or any gross negligent or willful misconduct by Customer under this Agreement (whether or not attributable to any officer, trustee, member, agent, employee, representative, contractor, subcontractor of any tier, or independent contractor of Customer other than the FM Service Provider) that materially and adversely affects the FM Service Provider’s performance or the FM Service Provider’s rights or obligations under this Agreement. 

“Business Day” means any Day excluding Saturday, Sunday and NERC defined holidays commencing at 8:00 A.M. EPT and ending at 5:00 P.M. EPT.

“Customer Fault” means any breach, failure, failure of compliance, or nonperformance by the Customer with its obligations hereunder or any gross negligent or willful misconduct by Customer under this Agreement (whether or not attributable to any officer, trustee, member, agent, employee, representative, contractor, subcontractor of any tier, or independent contractor of Customer other than the FM Service Provider) that materially and adversely affects the FM Service Provider’s performance or thee FM Service Provider’s rights or obligations under this Agreement. 

“Customer Representative” is defined in Section 7.1.
“Caithness” is defined in the Recitals of this Agreement.

"Caithness LI" is defined in the Recitals of this Agreement.

"Caithness LI Share" is defined in the Recitals of this Agreement.
"Caithness PPA" is defined in the Recitals of this Agreement.
“City Gate” means the point of receipt of natural gas from an interstate pipeline where such pipeline is connected to the local gas distribution system.
“Comptroller Approval” is defined in Section 15.3.

“Confidential Information” is defined in Section 16.1.

“Contract Year” means the annual period from the FM Services Start Date through the date prior to anniversary of the FM Services Start Date and each successive annual period thereafter. 

“Day” means twenty-four (24) consecutive hours commencing with the hour ending (“HE”) 0100 through (HE) 2400 EPT on any calendar day.

“Disclosing Party” is defined in Section 16.1.

“Effective Date” is defined in Section 2.1.
“Electricity” means the electrical energy, capacity, and ancillary services available from Caithness.

“Event of Default” means an event described in Section 11.1 for the FM Service Provider and in Section 11.2 for Customer.

“Effective Date” is defined in Section 2.1.

“Firm Gas Supplier” means the entity selected by Customer to supply firm natural gas to the Long Beach and/or Commack City Gate.

“FM Operating Data” is defined in Section 7.6.

“FM Services Information” is defined in Section 7.7.

“FM Services LDs” is defined in Section 3.2.
“FM Services Management Fee” is described in Section 5.1.
“FM Services Provider Security” means the Acceptable Credit Support to be provided by FM Service Provider pursuant to Article 8.
“FM Services Start Date” means the date when the FM Services Provider begins performing Fuel Management Services pursuant to this Agreement.
“Freedom of Information Law” or “FOIL” means New York State Public Officers Law, Article 6, Sections 84-90.
“Fuel” means the natural gas or liquid fuel used by Caithness.
“Fuel Management Services” or “FM Services” means those services set forth in Section 3.2 of this Agreement.
“Governmental Body” means (i) any federal, state, local, municipal, or other government, (ii) any governmental, regulatory or administrative agency, commission or other authority lawfully exercising or entitled to exercise any administrative, executive, judicial, legislative, police, regulatory or taxing authority or power, and (iii) any court or governmental tribunal; provided that the Authority shall not be included in such definition when acting as Customer pursuant to this Agreement and any related agreement between the parties hereto.

“Guarantor” means the entity providing the Guaranty, if applicable.  The Guarantor shall be required to maintain an investment grade credit rating of BBB- or greater by Standard & Poors (or comparable rating from another nationally recognized rating service).     

“Guaranty” means the instrument obligating the Guarantor to unconditionally guarantee the payment obligations of FM Service Provider substantially in the form set forth in Appendix 6.
“HE” is defined as Hour Ending.

“Interruptible Gas Supplies” means natural gas sold with a provision that permits curtailment or cessation of service at the discretion of the gas supplier under certain circumstances, as specified in the gas service contract.
“Legal Requirements” means any law, code, statute, regulation, rule, ordinance, judgment, injunction, order or other requirement of a Governmental Body (including all regulatory and environmental requirements) having jurisdiction over the matter in question that is valid and applicable to the matter in question at the time of the execution of this Agreement or any time thereafter during the Term.
“Liquid Fuel” means the alternate fuel that Caithness may burn pursuant to environmental permit limitations and the fuel specifications set forth in the Caithness PPA. 
"LIPA Share" is defined in the Recitals of this Agreement.  

“Month or Monthly” means a period commencing with HE 0100 EPT on the first Day of a calendar Month and closing at HE 2400 EPT on the last day of that calendar Month.

“Monthly Caithness Fuel Management Fee” shall have the meaning set forth in Section 3.2 of this Agreement.

“Noticed Party” is defined in Section 13.1.

“Party” is defined in the opening paragraph of this Agreement.

“Person” means, unless otherwise specified, any individual person, corporation, firms, companies, trusts, business trusts, legal entities, limited liability company, general partnership, limited partnership, firm, joint venture, association, joint-stock company, unincorporated organization, government or other political subdivision thereof or other entity, including a Governmental Body.
“Prudent Utility Practices “ means, any of the practices, methods and acts engaged in or approved by a significant portion of the electric utility energy industry in the United States at the time in question, or any of the practices, methods and acts which, in the exercise of reasonable judgment in light of the facts known at the time the decision was made, could have been expected to accomplish the desired results at a reasonable cost consistent with good business practices, reliability, safety and expedition.  Prudent Utility Practices is not intended to be limited to the optimum practice, method or act to the exclusion of all others, but rather to be a delineation of acceptable practices, methods or acts expected within the electric utility industry to accomplish the desired results, having due regard for, among other things, the preservation of manufacturers’ warranties and operating instructions, the requirements of Governmental Body of competent jurisdiction and the requirements of this Agreement.

“Qualified Representative(s)” is defined in Section 6.2(ii). 

“Receiving Party” is defined in Section 16.1.
“Records” is defined in Section 15.10(vii).

“Replacement Power” means electrical energy that may be procured from alternate sources.
“State Comptroller” means the Comptroller of the State of New York.
“Target FM Services Start Date” is defined in Section 3.1.

“Term” is defined in Section 2.1.
“Termination Date” is defined in Section 11.6(i).

“Termination Notice Period” is defined in Section 11.6(ii).

ARTICLE 2 – TERM

2.1 Term
This Agreement shall become effective on the date, which shall occur upon the first (1st) Day of the achievement of both of the following:  
(i) Execution of this Agreement by both Customer and the FM Service Provider; and

(ii) Comptroller Approval.
(the “Effective Date”)
This Agreement shall remain in full force and effect until May 28, 2013 (the “Term”) unless terminated earlier expressly in accordance with the terms hereof; provided, however, that applicable provisions of this Agreement shall continue in effect after termination of this Agreement to the extent necessary to provide for final billings, payments, and adjustments related to the period prior to such expiration or earlier termination and, provided, further, that other provisions of this Agreement shall survive such expiration or earlier termination to the extent specifically expressed in such provisions.  The Term shall be subject to the termination provisions of Sections 2.2 & Article 11.
2.2 Early Termination

Customer shall have the right to terminate this Agreement pursuant to the subsections below by providing written notice to the FM Service Provider in accordance with Section 15.2.  Such termination shall be effective on the date specified in such notice which shall be no less than [five (5) Days] following the date of said notice.  In the event of termination pursuant to this Section 2.2, Customer shall pay the FM Service Provider for services provided pursuant to this Agreement, if any, up to the date of termination specified in the written termination notice by Customer to the FM Service Provider:
(i) In the event FM Service Provider fails to post FM Services Provider Security on the date and in the amount specified in Section 8.1; or
(ii) In the event the FM Service Provider fails to achieve the FM Services Start Date by the later of January 1, 2010 or the Effective Date and Customer elects its remedy in Section 3.3(ii) for such failure; or
(iii) In the event of a Default by the FM Service Provider pursuant to Section 11.1 of this Agreement; or
(iv) At Customer’s sole discretion at any time during the Term upon 90 days written notice.
2.3 FM Service Provider Actions upon Termination or Expiration of the Agreement

(v) Upon the early termination of the Agreement pursuant to Section 2.2 or the expiration of this Agreement in accordance with the Term, the FM Service Provider shall cooperate in the smooth transition to the new service provider and, without limiting the generality of the foregoing, shall:
(vi) transfer all Records; supplier lists and account information; operations and training manuals; data; spreadsheets; software; reports prepared, developed, or accumulated; and other materials pertaining to all FM Services to Customer;

(vii) cease providing FM Services on the date or dates and to the extent specified by the Customer, provided that in so doing the FM Service Provider shall cooperate and coordinate with Customer so as to permit Customer to maintain uninterrupted FM Services;

(viii) promptly deliver to Customer copies of all agreements developed while performing FM Services, together with a summary statement of:

A. the Fuel purchased and not yet delivered pursuant to each agreement; 
B. the expected dates when Fuel would be scheduled for delivery to Caithness;

C. the monthly costs to be paid pursuant to each agreement and the terms of payment; 

D. the estimated cost of terminating and/or assigning each agreement; and
E. a listing of any remaining obligations that survive the Agreement.

(ix) advise the Customer promptly of any provisions which might limit or prohibit termination of any agreement;

(x) as the Customer directs, terminate or assign to Customer all contracts entered into or utilized by the FM Service Provider in performance of this Agreement and enter into no additional contracts hereunder without the prior written approval of the Customer;

(xi) notify the Customer promptly in writing of any legal proceedings against the FM Service Provider by any contractor relating to the termination of the FM Services; and

(xii) take such other actions, and execute such other documents, as may be necessary to effectuate and confirm the foregoing matters, or as may be otherwise necessary or desirable to minimize the Customer's costs, and take no action which will increase any amount payable by the Customer under this Agreement.

ARTICLE 3 - FUEL MANAGEMENT SERVICES

The FM Service Provider shall sell and provide, and Customer shall purchase and receive the FM Services set forth in this Article from the FM Services Start Date for the Term.
3.1 The Target FM Services Start Date

The “Target FM Services Start Date” shall be the later of (i) the Effective Date or (ii) January 1, 2010.

3.2 Conditions to Achieving the FM Services Start Date



The FM Services Start Date shall occur on the Day when all of the following has occurred or been completed:

(i) The Target FM Services Start Date has occurred;

(ii) Delivery of written certificate from an officer of FM Service Provider to Customer, in form and substance satisfactory to Customer, that FM Service Provider has all of the necessary systems and processes in place for the FM Service Provider to provide FM Services as set forth in this Agreement;

(iii) Delivery by FM Service Provider to Customer of certificates of insurance coverage or proof of insurance policies, as required pursuant to Section 9.1 and Appendix 3 of this Agreement; and

(iv) Delivery by FM Service Provider to Customer of FM Service Provider Security that meets the requirements of Article 8 of this Agreement.
3.3 Consequences for Delay in Providing Fuel Management Services


If the FM Services Start Date has not occurred by the Target FM Services Start Date, Customer shall have the election set forth below.  Customer shall provide the FM Service Provider timely written notice of its election.

(i) FM Service Provider shall pay Customer Liquidated Damages in the amount of [One month of FM Services Management Fee] for each month or fraction thereof of delay in providing FM Services (“FM Services LDs”); provided that, if the FM Services Start Date has not occurred by March 1, 2010, Customer may at that time exercise its option in paragraph (ii) below; or

(ii) Customer may immediately exercise its option to terminate the Agreement pursuant to Section 2.2.

FM Services LDs owed pursuant to Section 3.3(i) shall be due and payable in accordance with Section 5.2.
3.4 Fuel Management Services

(i)  FM Service Provider shall manage all aspects of the Fuel supply required for the LIPA Share, including the Fuel required for the auxiliary boiler to start the Project and for certain other Project operations, on behalf of Customer including without limitation:

A. Nominating local gas transportation for all gas fuel scheduled for the LIPA Share or the Caithness auxiliary boiler to be received at the City Gates on a daily and intra-day basis
.

B. Maintaining and providing Customer with a summary of the Fuel  transactions to include sales as well as purchases, if any, unit settlement data as required by Customer, and emissions tracking data during the previous month.

C. Negotiating, executing, and administering Fuel supply contracts with one or more entities capable of providing Gas Supplies to the City Gates and with one or more entities capable of meeting Liquid Fuel supply needs.

D. Arranging for delivery of Liquid Fuel to Caithness, including fuel analysis.
E. In the event sufficient natural gas is not scheduled or delivered to the City Gates by the Firm Gas Supplier to meet Caithness dispatch requirements for the LIPA Share and the Caithness auxiliary boiler, acquiring additional Gas Supplies or providing Liquid Fuel to Caithness, whichever maximizes the value of assets contracted to LIPA, taking into account gas balancing charges, the cost of Replacement Power and environmental / operational limitations.

F. Ensuring Fuel is in accordance with the Caithness PPA’s specifications.
G. Validating all counterparty charges related to Fuel purchase and sales transactions, reconciliation of invoice disputes, and provide at least monthly, a detailed accounting of all open Fuel settlement issues to Customer.
Customer shall be responsible for all fees and charges incurred for the services provided to Customer by the local natural gas distribution company under applicable agreements.

3.5 General FM Services Requirements

In addition to the FM Services referenced in Section 3.4, the FM Service Provider shall perform such services with the intent of:

(i) Minimization of Costs.  In providing the FM Services, FM Service Provider shall use its best efforts to minimize Fuel costs to Customer, such efforts being consistent with: 
(ii) all applicable insurance policies;

(iii) Prudent Utility Practice, including any Federal, State and Local jurisdictional requirements; 

(iv) all applicable operating and contract constraints for Fuel delivery; and

(v) Legal Requirements.

ARTICLE 4 - FM SERVICES COMPENSATION
Following the FM Services Start Date, Customer will make monthly payments to FM Service Provider consisting of an amount equal to the sum of: (i) the FM Services Management Fee as set forth in Section 4.1 plus (ii) reimbursement for FM Services Transactional Costs as set forth in Section 4.2.
4.1 FM Services Management Fee


Commencing upon the FM Services Start Date and continuing during the Term, FM Service Provider shall be paid the FM Services Management Fee set forth in Appendix 2 as consideration for performing the FM Services set forth in this Agreement.  Customer shall pay the FM Services Management Fee to FM Service Provider in accordance with Section 5.1.

4.2 FM Services Transactional Costs


The FM Service Provider shall review all invoices due from third party transactions (Fuel purchases, transportation, and imbalances) in connection with FM Services pursuant to Section 3.4.  Subject to the provisions of the agreements executed by the FM Service Provider on behalf of Customer or by Customer as the case may be, the FM Service Provider shall approve or dispute amounts due, and provide notice of such discrepancy to Customer.   In the event the FM Service Provider approves of such invoices received, the FM Service Provider shall pay on a timely basis all amounts due from third party transactions (Fuel purchases, transportation, and imbalances) in connection with FM Services pursuant to Section 3.4.  The FM Service provider shall invoice Customer on a timely monthly basis for all such amounts due from third party transactions pursuant to Section 5.1.  In the event the FM Service Provider finds any material defect or disputes the amount due, the FM Service Provider shall, on behalf of Customer, pursue all commercially reasonable measures to remedy such discrepancies on behalf of Customer.
The FM Service Provider shall provide current and historical billing information concerning FM Services Transaction Costs to the Customer on a monthly basis in such form as reasonably requested by the Customer.  

All monies collected by the FM Service Provider shall be the property of the Customer and shall be deposited by the FM Service Provider daily into such accounts and in the manner as the Customer may from time to time designate.  In collecting such monies, the FM Service Provider shall act solely as an Agent for the Customer and shall have no right or claim to such moneys and, without limiting the generality of the foregoing, shall have no right to assert a claim of set-off, recoupment, abatement, counterclaim or deduction for any amounts which may be owed to the FM Service Provider hereunder or with respect to any other matter in dispute hereunder or otherwise.  The FM Service Provider is unconditionally and absolutely obligated to pay or deposit such moneys as directed by the Customer.

ARTICLE 5 - BILLING AND COLLECTIONS

5.1 Billing by FM Service Provider

On or about the tenth (10th) Day of each Month following the Month in which the FM Services Start Date occurs, the FM Service Provider shall send Customer a Monthly invoice containing the following:

(i) The Monthly FM Services Management Fee for the preceding Month (and any previous Months in the case of the first invoice) calculated pursuant to Appendix II; and 

(ii) the FM Services Transaction Costs, if any, for the preceding Month.

Customer shall be obligated to pay to FM Service Provider, within thirty (30) Days of the receipt of each invoice, any undisputed amounts owed to FM Service Provider.

FM Service Provider shall deliver each invoice to Customer’s billing address as set forth in Section 15.2 herein.  Such Monthly invoice shall include the basis of the calculation of the payment amounts, the applicable rates, and any interest charges or other adjustments to the amounts owed.

5.2 Billing by Customer
Commencing at the end of the first month after any FM Services LDs or other charges are owed by FM Service Provider, Customer shall send FM Service Provider an invoice for any applicable FM Services LDs or other charges for the preceding Month.

FM Service Provider shall be obligated to pay to Customer, within thirty (30) Days of the receipt of any invoice, any undisputed amounts owed to Customer.

Customer shall deliver each invoice to FM Service Provider’s billing address as set forth in Section 15.2 herein.  Such invoice shall include the basis of the calculation of the payment amounts, the applicable rates and any interest charges or other adjustments to the amounts owed.

5.3 Billing and Final Accounting

If Customer contests the amount or propriety of any payment claimed by FM Service Provider to be due pursuant to this Agreement, Customer shall be entitled to withhold such amount in dispute.

In the event Customer contests the correctness of any calculations made by FM Service Provider in developing a Monthly invoice, Customer shall provide FM Service Provider with written notice of such dispute and the basis for Customer’s contest.  FM Service Provider shall promptly review the contested Monthly invoice and shall notify Customer of any error in FM Service Provider’s determination of the Monthly invoice amounts and issue an amended Monthly invoice in conjunction with any payment to, or request for payment from, the Customer, as the case may be, in light of the redetermination.  If Customer disputes in good faith FM Service Provider’s amended Monthly invoice amount, then Customer may submit the matter for dispute resolution pursuant to the procedure set forth in Article 13.  To the extent FM Service Provider disagrees with Customer’s basis for contesting the original Monthly invoice, FM Service Provider shall provide a written explanation of its position.

The FM Service Provider shall have two (2) years after the delivery of a Monthly invoice to correct the calculations made by FM Service Provider in developing the Monthly invoice and deliver a revised Monthly invoice to Customer.  Customer shall have two (2) years after its receipt of any Monthly invoice to contest the correctness of any Monthly invoice.  If payment already has been made by either FM Service Provider or Customer within two (2) year period pursuant to contested Monthly invoice and a Party thereafter questions or contests the correctness of such previously reconciled Monthly invoice, neither Party shall be required to refund any payment received pursuant to the contested Monthly invoice and not subsequent Monthly invoices nor make any additional payment thereto until such time as it is finally determined that the contested Monthly invoice was in error.

5.4 Interest

If either Party does not make a payment required by this Agreement when due, then interest on such overdue payment at the Interest Rate shall be added to the due payment from the date such overdue payment was due until such overdue payment (including interest then owed) is paid.  If either Party makes a payment pursuant to an invoice that is later determined to have been incorrect and it is determined an overpayment was made, the refund of such overpayment shall include interest on such overpayment at the Interest Rate for the period from the date such overpayment was made until the date upon which the refund is made.

5.5 Billing and Payment Records

Until the end of two (2) years after the receipt of any Monthly invoice, Customer shall have the right to audit such books and Records of FM Service Provider as are necessary for Customer to verify the calculation of the FM Services payments as well as all other information provided to Customer pursuant to Article 6.

ARTICLE 6 - ADMINISTRATIVE ISSUES

6.1 Sufficient Resources

The FM Service Provider shall employ, supervise, and monitor its employees and/or contractors in sufficient numbers and possessing sufficient skills to perform the services required of the FM Service Provider under this Agreement consistent with Prudent Utility Practices.  The FM Service Provider shall provide proper training for its employees and/or contractors in the performance of FM Services under this Agreement.  The FM Service Provider shall give due consideration to any comments of the Customer with respect to the performance of specific employees and/or contractors.  At all times, the FM Service Provider shall comply with Prudent Utility Practice, Legal Requirements and Customer’s Standards of Conduct with respect to performing its obligations under this Agreement.  
6.2 Availability of FM Service Provider Representatives

(i)
Availability of Representatives:  Qualified representatives shall be designated by the FM Service Provider and made available at the FM Service Provider's office(s) during Customer’s normal business hours between the hours of 8:00 am to 5:00 pm (EPT), on Monday through Friday for communication with Customer and Customer’s designated representatives.

(ii)
24 Hour Availability:  The FM Service Provider shall maintain telephone number(s) for use by Customer and Customer’s designated representatives during other than normal business hours on a 365 day/24 hour basis.  The FM Service Provider will provide operation services through responsible personnel who have access to information used to provide FM Services and who have the authority to call in additional personnel as necessary to perform FM Services (“Qualified Representative(s)”).

6.3 Compliance with Legal Requirements:

The FM Service Provider shall perform all of its obligations hereunder in accordance with Legal Requirements.  In the event that the FM Service Provider fails at any time to comply with Legal Requirements, then the FM Service Provider shall immediately remedy such failure at its cost and expense and bear all loss-and expense of either Party and pay any resulting damages, fines, assessments or other charges resulting there from to the extent provided in Section 6.9 hereof.  Any such damage, fine, assessment or other charge paid by the FM Service Provider due to a violation of Legal Requirements for which Customer is responsible under Section 6.9 shall be reimbursed to the FM Service Provider.

6.4 Hedging Activities

The FM Service Provider will not engage in any Hedging activities relating to FM Services provided to the Customer without express written approval from Customer prior to implementing such activities.

6.5 Information System

The FM Service Provider shall establish and maintain during the Term an information system to provide storage and real time retrieval for Customer review and copying of settlement quality operating data relating to (a) cost and quantities of Fuel purchases, (b) cost and quantities of Fuel Transportation purchases, and (c) the performance by the FM Service Provider of its obligations hereunder, including, but not limited to, all information necessary to verify calculations made pursuant to this Agreement.

6.6 Ownership of Information and Documentation:

Customer shall have sole ownership of information related to the FM Services (the "FM Operating Data").  The FM Service Provider may not use any FM Operating Data for non-Customer related purposes without the Customer's prior written permission.  To the extent FM Operating Data is available from other sources, neither the FM Service Provider nor its Affiliates shall be precluded from using in its business such data obtained from other sources.

6.7 Books and Records

The FM Service Provider shall prepare and maintain proper, accurate and complete Records of accounts as the Customer reasonably requests setting forth in accurate and reasonable detail the information regarding FM Services (“FM Services Information”).  Without limiting the generality of the foregoing, the FM Services Information shall include by way of example the following:

(i) Volumes of Fuel purchases;

(ii) Volumes of Fuel sales;

(iii) Monthly Fuel costs;

(iv) Forecast of next month’s cash requirements;

(v) Information required for any applicable Department of Energy (“DOE”) Reports; and 

(vi) Information required for Customer’s Official Statements accompanying its bond financings.

The FM Service Provider shall maintain by month the FM Services Information applicable to each Contract Year and provide copies thereof to the Customer within four (4) Days of each Month end to allow the Customer to verify the propriety of any request for payment or charge hereunder.  Upon the termination of the Agreement, the FM Service Provider shall promptly provide the FM Services Information maintained to Customer or its designated representative.  

6.8 Fiscal Affairs, Accounting, and Record Keeping

(i)
General: The FM Service Provider shall maintain possession of equipment, materials and supplies, maps, plans and specifications, and FM Service billing Records during the term of this Agreement.

(ii)
Bank Deposits: All cash held by the FM Service Provider for the account of the Customer and all cash collected by the FM Service Provider for the account of the Customer shall be deposited on each Business Day in bank accounts in such bank or banks as the Customer may direct and upon such terms and conditions as may be specified by the Customer.  

6.9 Litigation; Permit Lapses

Promptly upon obtaining knowledge thereof, each Party shall submit to the other Party written notice of (and, upon request, copies of any relevant non-privileged documents in the Party's possession relating to): (i) any material litigation, claims, disputes or actions actually filed, or any material litigation, claims, disputes or actions which are threatened, concerning in each case, the FM Services or the Customer's obligations relating thereto; (ii) any actual refusal to grant, renew or extend, or any action pending or any action filed with respect to, the granting, renewal or extension of any permit or any material threatened action regarding the same; (iii) any dispute with any Governmental Body relating to the FM Services or the Customer's obligations relating thereto; and (iv) without regard to their materiality, all penalties or notices of violation issued by any Governmental Body relating to FM Services or the Customer's obligations relating thereto.

6.10 Other Services 
(i)
Bill Payments: The FM Service Provider shall timely pay all bills related to FM Services which are proper and appropriate and which it has authority to pay and shall assure that, to the extent within the FM Service Provider's control, no liens are filed against any portion of the assets or revenues of the Customer.  In the event that the FM Service Provider fails to pay any such bill on a timely basis, the Customer shall have the right, but not the obligation, to pay such bill and deduct the amount of such payment, plus all costs and expenses incurred by the Customer in connection therewith from the next payment(s) due from the Customer to the FM Service Provider hereunder.

(ii)
Review of FM Services Bills. The FM Service Provider shall review all Fuel invoices related to FM Services in a timely manner and promptly pay those invoices which are proper and appropriate.  

(iii) Attendance at Meetings.  The FM Service Provider’s Representative shall attend meetings scheduled by Customer, in connection with FM Services.
(iv) Operational Advice.  As requested by Customer, the FM Service Provider shall advise Customer as to the costs and benefits of fuel supply, transportation or storage arrangements that may be available to Customer.
6.11 Allocation of Certain Costs Relating to Legal Proceedings

Except to the extent due to Customer Fault (as determined by either a final non-appealable order or judgment of a court of competent jurisdiction (including administrative tribunals) or a final non-appealable binding arbitration decision), the FM Service Provider shall be responsible and liable to the Customer for, and shall not be entitled to reimbursement from the Customer for any loss or expense incurred by the FM Service Provider:

(i) due to any negligence or willful misconduct by the FM Service Provider during the period commencing from the Effective Date and during the Term in carrying out its obligations hereunder;

(ii) due to any violation of or failure of compliance with Legal Requirement by the FM Service Provider (except as provided below) during the period commencing from the Effective Date and during the Term;

(iii) due to any criminal violation of Legal Requirements by the FM Service Provider; or

(iv) due to an event which would otherwise permit recovery of cost incurred hereunder which would otherwise be recoverable hereunder, that is incurred by reason of actions or omissions of the FM Service Provider not consistent with Prudent Utility Practice..

ARTICLE 7 - DESIGNATION OF REPRESENTATIVES

7.1 Customer’s Representative

Not later than thirty (30) days after the execution and delivery of this Agreement, Customer shall select a Representative (the "Customer Representative").  The Customer Representative, subject to any necessary approvals, is authorized to act for and on behalf of Customer concerning this Agreement.  In all such matters, Customer shall be bound, to the extent authorized, by the written communications, directions, requests and decisions made by the Customer Representative.  Customer shall promptly notify FM Service Provider in writing of Customer's Representative selection and any subsequent replacement(s).

7.2 FM Service Provider’s Representative

Not later than thirty (30) days after the execution and delivery of this Agreement, FM Service Provider will select a Representative (the "FM Service Provider’s Representative") who shall be authorized to act for and on behalf of FM Service Provider in all matters concerning this Agreement.  In all such matters, FM Service Provider shall be bound by the written communications, directions, requests and decisions made by the FM Service Provider Representative.  FM Service Provider shall promptly notify Customer in writing of FM Service Provider's Representative selection and any subsequent replacement(s).  The FM Service Provider Representative shall have appropriate experience with respect to the supervision and management of services of the type contemplated by this Agreement and who shall be responsible for the day-to-day supervision of the FM Service Provider's performance of this Agreement.  The FM Service Provider shall inform the Customer of the identity of the person serving from time to time as FM Service Provider Representative, and of the telephone numbers or other means by which such person and his or her designee may be contacted at all times.  Recognizing the need for an amicable working relationship between the Customer and the FM Service Provider, the Customer shall have the right to approve the appointment of the FM Service Provider Representative and any successors thereto, such approval not to be unreasonably withheld.  

ARTICLE 8 - FM SERVICES PROVIDER SECURITY

8.1 Security Amount

As security for FM Services Provider’s payment obligations for the Term, including Liquidated Damages, the FM Services Provider agrees to post FM Services Provider Security commencing thirty (30) days prior to the FM Services Start Date and maintain same throughout the Term in an amount equal to one year of Management Service Fees in Respondent’s proposal].  FM Service Provider shall have the right to replace such FM Services Provider Security with a different FM Services Provider Security in the required amount subject to the FM Service Provider providing prior notification to Customer describing such replacement and confirming that the replacement conforms with the requirements of this Agreement.
8.2 Reinstatement

Within ten (10) Days after a draw by Customer on any FM Services Provider Security, FM Service Provider shall cause the FM Services Provider Security to be reinstated to the applicable amount as set forth above, provided, that the obligation to reinstate the FM Services Provider Security described in Section 8.1 shall terminate upon the termination of this Agreement.

ARTICLE 9 - INSURANCE

9.1 Insurance Required

The FM Service Provider shall, at its sole cost and expense, acquire and maintain in full force and affect the types and amounts of insurance coverage described in this Article 9 and Appendix 1 for the full term of this Agreement.  Such insurance shall include coverage for Customer and such other person’s or interests as Customer may reasonably designate as insured parties.  Such insurance shall be primary insurance with respect to the interest of Customer, and or any other party reasonably requested by Customer.  Such insurance shall be in place with responsible and reputable insurance companies that comply with applicable laws and have an A.M. Best rating of a least [“A”].  The FM Service Provider shall not request or acquiesce to any material change to any of the insurance coverages required to be maintained by FM Service Provider under this contract and shall give Customer prompt notice of any material change to any such insurance coverages, but in no event later than five (5) days after it learns of such material change.  

9.2 Certificates of Insurance

Within five (5) Days of the Effective Date, the FM Service Provider will provide Customer with certificate(s) of insurance evidencing the required coverage set forth in Article 9.  Such certificate(s) shall provide for a minimum of thirty (30) Days’ advance notice to Customer of cancellation or material change in coverage.  Failure by FM Service Provider to obtain the insurance coverage or certificate(s) of insurance required by this Article 9 shall not relieve FM Service Provider of the insurance requirements set forth herein or therein or in any way relieve or limit FM Service Provider’s obligations and liabilities under any other provision of this Agreement.

9.3 Insurance Notice to Customer
The FM Service Provider shall arrange to have its insurance carriers send Customer a written notice of cancellation or termination of FM Service Provider’s insurance coverage required under this Article.

9.4 Summary of Insurance Policies, Limits and Requirements

Throughout the term of the Agreement, the FM Service Provider shall, at its own cost, maintain the following insurance requirements:

(i) Workers’ Compensation/Employer’s Liability:  Workers’ Compensation insurance including coverage for occupational disease, covering all employees in compliance with all applicable state and federal laws, and Employer's Liability Insurance of not less than $10,000,000 each accident. 

(ii) Automobile Liability:  Automobile Liability Insurance covering all owned, non-owned and hired vehicles with a combined single limit for bodily injury property damage liability in an amount not less than $10,000,000 each accident.  

(iii) Third Party Liability:  Third Party Liability insurance on a Commercial, Comprehensive, or similar general liability insurance policy using an "Occurrence" form unless otherwise agreed to in writing by Customer, including operations of independent contractors; including contractual liability coverage for the indemnity provisions of this Agreement; with a combined single limit for bodily injury, personal injury and property damage liability in amounts no less than $10,000,000 each occurrence and in the aggregate each policy year.  

(iv) Umbrella or Excess Liability: The limits of insurance specified in Sections 9.4(a) through 9.4(d) may be satisfied: (i) by the purchase the specified limits in the separate policies or (ii) with the purchase of Umbrella or Excess Liability insurance which, in combination with the limits of the separate policies provides the total limit required by each type of insurance.  

(v) Business Property and Business Interruption:  Insurance against all risks of loss of or damage to, and for the full replacement value of, all property and equipment of the FM Service Provider utilized for or in connection with the Services rendered under this Agreement.  Such insurance shall be extended to cover the costs of continuing expenses and additional expenses necessary to continue operations, insofar as reasonably possible, following loss of or damage to the property and equipment.  

Depending upon the indemnity provisions and allocation of risk that may be incorporated into the Agreement, other forms and/or types of insurance may be required to secure the obligations undertaken in the Agreement.  Such additional insurance coverage(s) may include, but not be limited to protection for:

(a) Damage to, impairment, or destruction of Customer’s property and information assets by the Customer or a third party and the consequential expenses and loss of revenue;

(b) Financial injury or legal liability imposed upon Customer arising out of damage to, impairment, or destruction of informational;
(c) Theft of money, including funds transfer fraud, information, or property; 

(d) Other financial loss arising out of failure of equipment, software, or personnel to perform, including acts, errors, omissions, or failure to act [NOTE: AMOUNT TO BE DETERMINED BASED UPON RISK ALLOCATION]; and

(e) Infringement of intellectual property rights.
9.5 General Provisions 

(i)
Additional Insured:  With the exception of Workers’ Compensation and Employer’s Liability, Customer shall be included as an additional insured, and any other party(ies) reasonably requested by Customer shall be named as additional insured for occurrences arising out of or in connection with this Agreement.  With respect to Worker’s Compensation and Employer’s Liability, Customer and any other party reasonably requested by Customer shall be named as Alternate Employer.

(ii)
Waiver of Subrogation:  Customer and any other party reasonably requested by Customer shall be granted waivers of subrogation by insurers providing coverage as required by this Section.  

(iii) Severability of Insured:  All policies required in this Section shall provide that: 

(A) inclusion of more that one person or organization as insured hereunder shall not in any way affect the rights of any such person or organization as respects any claim, demand, suit or judgment made, brought or recovered, by or in favor of any other insured, or by or in favor of any employee of such other insured; and 

(B) each person or organization is protected thereby in the same manner as though a separate policy had been issued to each, but nothing therein shall operate to increase the insurance company’s liability as set forth elsewhere in the policy beyond the amount for which the insurance company would have been liable if only one person or interest had been named as insured.

(iv) Notice of Cancellation:  All policies required in the Section may not be cancelled or materially altered without giving at least sixty (60) days (or ten (10) days if such cancellation is due to a failure to pay premiums) prior written notice of cancellation to Customer.

(v) Deductibles:  Any and all deductible amounts under policies provided by FM Service Provider pursuant to this Section shall be assumed by, for the account of, and at the sole risk of FM Service Provider.

(vi) Claims Made:  When coverage(s) are written on a “claims made” or “first made” form, the policies must be specifically endorsed to provide that claims made for five (5) years after the event or occurrence giving rise to the claim will be covered.
(vii) Financial injury or legal liability imposed upon LIPA arising out of damage to, impairment, or destruction of informational and other assets of Customer’s production resources and other facilities. [NOTE: AMOUNT TO BE DETERMINED BASED UPON RISK ALLOCATION].

9.6 FM Service Provider Disclosure and Cooperation

Where FM Service Provider is providing insurance coverage for the benefit of Customer, procuring insurance at request of Customer, and/or securing coverage at the expense of Customer, FM Service Provider shall make complete and timely disclosure of all information as may be requested from time to time by Customer and provide full cooperation in securing such coverages as may be requested by Customer.  Such disclosure and cooperation shall include, without limit, an exact copy of the applicable insurance policy wording, premium calculation, rating structure, disclosure of No Claims Bonuses and/or profit sharing, information regarding cargo shipments and related surveys, fees or commissions paid to brokers or consultants, and/or other fees or expenses which may be incurred by Customer in conjunction with the procurement of said insurance. [NOTE:  SEVERAL TERMS AND COMMONLY USED IN INSURANCE (e.g., WORKERS’ COMPESATION, NO CLAIMS BONUSES) ARE USED IN THIS ARTICLE WITHOUT DEFINITIONS.  SUCH TERMS SHALL BE DEFINED OR OTHERWISE CLEARLY SET FORTH IN THE AGREEMENT TO BE EXECUTED BY THE PARTIES].

ARTICLE 10 – FORCE MAJEURE

If any Party is rendered unable, wholly or in part, by Force Majeure to perform its obligations under this Agreement, other than that obligation to make payments then or subsequently due, such performance shall be suspended without liability from the inception of any such inability until it is corrected, but for no longer period.  The term “Force Majeure” means an event that was not within the control of the Party claiming its occurrence, including without limitation, acts of God and public enemies, war, terrorism, civil disobedience, floods, fires, strikes, explosions or other catastrophes, and could not have been prevented, avoided, or minimized by such Party through the exercise of due diligence.  No Party shall be required to settle any labor disputes against its will.

A Party claiming the existence of an event of Force Majeure shall give the other Party oral notice, followed by written notice via facsimile, as soon as reasonable that states the nature, estimated duration and cause of the Force Majeure.  Any delay in furnishing such notice shall not delay the effective time of a suspension under this Section.  The Party asserting the occurrence of a Force Majeure shall use its commercially reasonable efforts to restore full performance by removing the Force Majeure or providing alternative performance.

The occurrence of an event which would otherwise constitute a Force Majeure event shall not excuse the FM Services Provider’s non-performance under this Agreement where the FM Services Provider has been negligent or has engaged in intentional misconduct which has contributed materially to the FM Services Provider’s delay or failure to perform.
For the avoidance of doubt, Customer’s termination rights set forth in Section 2.2 shall not be affected by a Force Majeure event.
.
ARTICLE 11 –DEFAULT, TERMINATION, & REMEDIES

11.1 Default by FM Service Provider

The occurrence of one or more of the following events shall constitute an Event of Default by FM Service Provider unless it results from a breach of this Agreement by Customer or is otherwise excused pursuant to the terms of this Agreement:

(i) FM Service Provider fails to perform or observe any material obligation of FM Service Provider under this Agreement, other than those obligations specifically addressed in this Section or for which a remedy is expressly provided in this Agreement, which failure has a material and adverse affect on the ability of FM Service Provider or Customer to perform their respective material obligations under this Agreement and continues for a period of three (3) Days after written notice thereof from Customer.

(ii) Any representation or warranty made by FM Service Provider herein or in any certificate delivered to Customer pursuant hereto which shall prove to be incorrect in any material respect when made and such error has a material and adverse effect on the ability of FM Service Provider or Customer to perform their respective material obligations under this Agreement, unless FM Service Provider is able to remove such effect within three (3) Days after notice thereof has been given to FM Service Provider by Customer and such cure removes any material adverse effect on Customer of such representation or warranty having been incorrect.

(iii) FM Service Provider fails to pay Customer any amount payable by FM Service Provider to Customer (other than amounts in dispute that are not expressly required by this Agreement to be paid or amounts which are drawn under the FM Services Provider Security or as Liquidated Damages) pursuant to this Agreement for thirty (30) Days after the same shall have become due and payable and FM Service Provider fails to cure such failure to pay within thirty (30) Days after receipt of written demand therefore from Customer.

(iv) A court having jurisdiction shall enter:  
(A) a decree or order for relief in respect of FM Service Provider in an involuntary case or proceeding under any applicable Federal or state bankruptcy, insolvency, reorganization or other similar law regarding all of FM Service Provider’s assets; or 

(B) a decree or order adjudicating FM Service Provider bankrupt or insolvent, or approving as properly filed a petition seeking reorganization, arrangement, adjustment or composition of or in respect of FM Service Provider under any applicable Federal or state law, or appointing a custodian, receiver, liquidator, trustee, sequestrator or other similar official for FM Service Provider.

(v) FM Service Provider shall:  

A. commence a voluntary case or proceeding under any applicable Federal or state bankruptcy, insolvency, reorganization or other similar law or any other case or proceeding to be adjudicated bankrupt or insolvent; 

B. consent to the entry of a decree or order for relief in respect of FM Service Provider in any involuntary case or proceeding under any applicable Federal or state bankruptcy, insolvency, reorganization or other similar law or to the commencement of any bankruptcy or insolvency case or proceeding against it; 

C. file any petition, answer or consent seeking reorganization or relief under any applicable Federal or state law; 

D. consent to the filing of any petition or to the appointment of or taking possession by a custodian, receiver, liquidator, trustee, sequestrator or similar official for FM Service Provider; and

E. make an assignment for the benefit of creditors (other than to its Lenders); or (vi) admit in writing its general inability to pay its debts as they become due.

(vi) The failure of FM Service Provider to provide, renew, maintain, extend or replace the FM Services Provider Security pursuant to Article 8 and such failure is not cured within thirty (30) Days after notice thereof has been given to FM Service Provider.

11.2 Default by Customer 

The occurrence of any of the following events shall constitute an Event of Default by Customer unless it results from a breach of this Agreement by FM Service Provider or is otherwise excused.

(i) Customer fails to pay any amount payable by Customer to FM Service Provider (other than amounts in dispute that are not expressly required by this Agreement to be paid) pursuant to this Agreement for thirty (30) Days after the same shall have become due and payable and Customer fails to cure such failure to pay within thirty (30) Days after receipt of written demand therefore from FM Service Provider.

(ii) Customer fails to perform or observe any material obligation of Customer under this Agreement, other than those obligations specifically addressed in this Section or for which a remedy is expressly provided in this Agreement, which failure has a material and adverse affect on the ability of FM Service Provider or of Customer to perform their respective material obligations under this Agreement and continues for a period of thirty (30) Days after written notice thereof from FM Service Provider unless such cure is reasonably not capable of being effected within such thirty (30) Day period, in which case Customer shall have an additional thirty (30) Day period in which to perform such cure.

(iii) Any representation or warranty made by Customer herein or in any certificate delivered to FM Service Provider pursuant hereto shall prove to be incorrect in any material respect when made, unless Customer shall promptly commence and diligently pursue action to cause the facts or circumstances which are the subject of such representation or warranty to become true in all material respects and does so within thirty (30) Days after notice thereof has been given to Customer by FM Service Provider and such cure removes any material adverse effect on FM Service Provider of such representation or warranty having been incorrect.

(iv) A court having jurisdiction shall enter:  

A. a decree or order for relief in respect of Customer in an involuntary case or proceeding under any applicable Federal or state bankruptcy, insolvency, reorganization or other similar law regarding all of Customer’s assets; or 

B. a decree or order adjudicating Customer bankrupt or insolvent, or approving as properly filed a petition seeking reorganization, arrangement, adjustment or composition of or in respect of Customer under any applicable Federal or state law, or appointing a custodian, receiver, liquidator, trustee, sequestrator or other similar official for Customer.

(i) Customer shall:  

A. commence a voluntary case or proceeding under any applicable Federal or state bankruptcy, insolvency, reorganization or other similar law or any other case or proceeding to be adjudicated bankrupt or insolvent; 

B. consent to the entry of a decree or order for relief in respect of Customer in any involuntary case or proceeding under any applicable Federal or state bankruptcy, insolvency, reorganization or other similar law or to the commencement of any bankruptcy or insolvency case or proceeding against it; 

C. file any petition, answer or consent seeking reorganization or relief under any applicable Federal or state law; 

D. consent to the filing of any petition or to the appointment of or taking possession by a custodian, receiver, liquidator, trustee, sequestrator or similar official for Customer; 

E. make an assignment for the benefit of creditors (other than to its Lenders); or 

F. admit in writing its general inability to pay its debts as they become due.

11.3 Notice and Opportunity to Cure Event of Default

Upon actual discovery of an Event of Default, a Party claiming the occurrence of such Event of Default shall promptly provide the alleged defaulting Party with written notice of the Event of Default and any remedy sought (“Notice of Default”) pursuant to Section 15.2.

11.4 Dispute of Claim of Event of Default

If, within three (3) Days of the service of a Notice of Default pursuant to Section 11.3, the Party alleged to be in default disputes in writing that an Event of Default has occurred, either Party may seek resolution of such dispute pursuant to the terms of Article 11 and this Agreement shall not be terminated by the Party claiming the occurrence of the Event of Default prior to such resolution.

11.5 Remedies

If an Event of Default has occurred, which is not cured as provided herein, then the non–defaulting Party may, at its discretion, take any or all of the following actions:

(i) proceed by appropriate proceedings, judicial, administrative or otherwise at law, in equity or otherwise, to protect and enforce its rights, to recover any damages to which it may be entitled hereunder, and to enforce performance by the defaulting Party, including specific performance of the defaulting Party’s obligations hereunder; and/or

(ii) provided that the non-defaulting Party is not seeking specific performance by the defaulting Party of its obligations hereunder, terminate this Agreement by giving written notice thereof to the defaulting Party.

Customer shall also be entitled to draw upon any FM Services Provider Security established pursuant to Article 8 to satisfy in whole or in part any FM Service Provider obligations under this Agreement.

11.6 Procedure For Termination For Cause

(i) Three (3) Day Notice: If any party shall have a right of termination for cause in accordance with Sections 2.2, or Article 11, the same may be exercised by notice of termination given to the party in default at least three (3) days prior to (or, in the case of a bankruptcy or insolvency default or Section 2.2 simultaneously with) the date of termination specified in such notice (the "Termination Date").
(ii) Termination by Customer/Customer Access:  In the event an Event of Default of the FM Service Provider occurs and the Customer issues a termination notice described herein or the FM Service Provider is terminated in accordance with Section 2.2 hereof, from the date of such issuance until the Termination Date, the Customer shall have unrestricted access to all information, data and Records concerning the FM Services in order to monitor the performance of the FM Service Provider and to ensure that the FM Service Provider complies with the provisions of this Agreement during such time period (the "Termination Notice Period").
(iii) Assumption of Responsibilities:  At the Customer's sole option, the Customer may elect at any time during the Termination Notice Period to direct the FM Service Provider and its employees in the day-to-day performance of the FM Service Provider's obligations under this Agreement. If the Customer so elects, the Customer shall reimburse the FM Service Provider for its resulting substantiated reasonable incremental costs incurred in the performances of services hereunder, and the FM Service Provider shall no longer be eligible to receive any performance incentives nor be responsible for the payment of performance disincentives under this Agreement; provided that, the FM Service Provider shall be entitled to receive any such performance incentives and shall be responsible for any such performance disincentives for the period preceding such assumption of day-to-day operations.

11.7 No Consequential Damages

Notwithstanding any other provision of this Agreement neither Customer nor FM Service Provider nor any of their Affiliates (nor any of their trustees, agents, employees, officers, directors, successors and assigns) shall be liable for special, indirect, incidental, punitive or consequential damages under, arising out of, due to, or in connection with its performance or non–performance of this Agreement or any of its obligations herein, whether based on contract, tort (including, without limitation, negligence), strict liability, warranty, indemnity or otherwise.  

11.8 Damages

To the extent any damages required to be paid under this Agreement are liquidated, the Parties agree that the damages are difficult or impossible to determine, otherwise obtaining an adequate remedy is inconvenient and the liquidated damages set forth in this Agreement constitute a reasonable approximation of the harm or loss.  

11.9 Suspension of Performance

In addition to the remedies set forth above and, notwithstanding other provisions herein, whenever any Event of Default shall have occurred and is continuing, the non–defaulting Party, to the extent permitted by law and to the extent of such default, shall be entitled to suspend immediately its performance under this Agreement until such Event of Default is cured.

11.10 Limitations of Liability; Remedies and Damages
Each Party acknowledges and agrees that in no event shall any of the Party’s Affiliates or the partners, trustees, members, shareholders, owners, officers, managers, directors or employees of the Party or its Affiliates be liable to the other Party for any payments, obligations or performance due under this Agreement or any breach or failure of performance of either Party; and the sole recourse for payment or performance of the obligations under this Agreement shall be against FM Service Provider or Customer and each of their respective assets and not against any other Person.

11.11 Termination

For the avoidance of doubt, nothing in this Article 11 shall in any manner limit or modify Customer’s rights of termination set forth in Sections 2.2.

ARTICLE 12  – ASSIGNMENT

12.1
FM Service Provider’s Right to Assign
In accordance with Section 138 of the State Finance Law, this Agreement may not be assigned by FM Service Provider or its right, title or interest therein assigned, transferred, conveyed, sublet or otherwise disposed of without the previous consent, in writing, of Customer  and any attempts to assign this Agreement without Customer’s written consent are null and void.  FM Service Provider may, however, assign its right to receive payment without Customer’s prior written consent unless this Agreement concerns Certificates of Participation pursuant to Article 5-A of the State Finance Law.
12.2

Customer’s Right to Assign
Customer may assign this Agreement and its rights and obligations hereunder without the consent of FM Service Provider to (i) an Affiliate, or (ii) a third party (or Affiliate thereof); provided that (a) such third party’s secured or unsecured debt is rated at least investment grade by either Moody’s or Standard and Poor’s, and (b) it agrees in writing to be bound by this Agreement.

ARTICLE 13 - DISPUTE RESOLUTION

13.1 Notice

Either Party (“Aggrieved Party”) shall have the right to give written notice to the other Party (“Noticed Party”) that the Noticed Party is not performing in accordance with the terms and conditions of this Agreement.  Such notice shall describe with specificity the basis for the Aggrieved Party’s belief and may describe the recommended options to correct the failure.

13.2 Response

If the Noticed Party agrees with the Aggrieved Party’s concern, the Noticed Party shall take appropriate action to correct the failure.  In such circumstance, the Noticed Party shall respond to the Aggrieved Party’s written notice within three (3) Days of receipt thereof describing the action taken in response to the notice and shall bear all costs incurred by both Parties associated with the corrective action.

13.3 Resolution of Dispute

If the Noticed Party disagrees with the Aggrieved Party’s concern, each Party shall designate a member or members of senior management to discuss the matter and attempt to resolve the dispute.  The representatives of the Parties shall meet in a location mutually agreed upon by the Parties within three (3) Days of the Aggrieved Party’s notice to the Noticed Party of the Aggrieved Party’s concern.  The Parties agree to use their best efforts to settle promptly any disputes or claims arising out of or related to this Agreement through their respective representatives and shall negotiate in good faith to resolve the dispute.  All negotiations and discussions pursuant to this Section shall be confidential, subject to applicable law, and shall be treated as compromise and settlement negotiations for purposes of Federal Rule of Evidence 408 and applicable state rules of evidence.  If at any time either Party believes that continued discussions will not result in a resolution of the dispute, then such Party may pursue its rights and remedies at law.  The Aggrieved Party may exercise any right of termination pursuant to this Agreement by giving reasonable Notice whether or not the Noticed Party is pursuing its rights and remedies at law; provided that, should the Noticed Party prevail in any litigation, its damages shall be limited to its actual and verifiable costs.

13.4 Tolling Statute of Limitations

All applicable statutes of limitation and defenses based upon the passage of time and similar contractual limitations shall be tolled while the discussions specified in this Article 13 are pending.  The parties will take such action, if any, required to effectuate such tolling.  Without prejudice to the procedures specified in this Article 13, a Party may file a complaint for statute of limitations purposes, if in its sole judgment such action may be necessary to preserve its claims or defenses.  Notwithstanding such action, the Parties will continue to participate in good faith in the procedures specified in this Article 13.

ARTICLE 14 - REPRESENTATIONS, WARRANTIES AND INDEMNITIES

14.1 FM Service Provider’s Representation and Warranties

FM Service Provider represents and warrants to Customer that as of the date of execution of this Agreement:
(i) FM Service Provider is a [TYPE OF ENTITY (e.g., LLC, Corporation)] duly organized and validly existing under the laws of the State of [STATE], and has the lawful power to engage in the business it presently conducts and contemplates conducting in this Agreement and FM Service Provider is duly qualified in each jurisdiction wherein the nature of the business transacted by it makes such qualification necessary;
(ii) FM Service Provider represents and warrants that it is capable of suing and being sued in the State of New York, and that it will assert no legal defense(s) to the assertion of jurisdiction in the courts of the State of New York or the courts of the United States of America for the Eastern District of New York having subject matter jurisdiction;

(i) FM Service Provider has the lawful power and authority to make and carry out this Agreement and to perform its obligations hereunder and all such actions have been duly authorized by all necessary proceedings on its part;

(ii) The execution, delivery and performance of this Agreement by FM Service Provider will not conflict with its governing documents, any applicable laws, or any covenant, agreement, understanding, decree or order to which FM Service Provider is a party or by which it is bound or affected;

(iii) This Agreement has been duly and validly executed and delivered by FM Service Provider and as of the Effective Date constitutes a legal, valid and binding obligation of FM Service Provider, enforceable in accordance with its terms against FM Service Provider, except to the extent that its enforceability may be limited by bankruptcy, insolvency, reorganization, moratorium or other similar laws affecting the rights of creditors generally or by general principles of equity;

(iv) There are no actions, suits, proceedings or investigations pending or, to the knowledge of FM Service Provider, threatened in writing against FM Service Provider, at law or in equity before any Governmental Body, which individually or in the aggregate are reasonably likely to have a materially adverse effect on the business, properties or assets or the condition, financial or otherwise, of FM Service Provider, or to result in any impairment of FM Service Provider’s ability to perform its obligations under this Agreement and FM Service Provider has no knowledge of any violation or default by FM Service Provider or its Affiliates with respect to any order, writ, injunction or decree of any court or any federal, state, municipal or other governmental department, commission, board, agency or instrumentality which is reasonably likely to have such a materially adverse effect or to result in such impairment; and

(v) FM Service Provider represents and warrants that it is in compliance in all material respects with all applicable laws, judicial and administrative orders, rules and regulations, and permits to the extent compliance is required as of such date (i) which govern FM Service Provider’s ability to perform its obligations under this Agreement, or (ii) the noncompliance with which would have a material adverse effect on FM Service Provider’s ability to perform its obligations under this Agreement.

14.2 Customer’s Representation and Warranties

Customer represents and warrants to FM Service Provider that as of the date of execution of this Agreement:

(i) Customer is a corporate municipal instrumentality of the State of New York, is duly organized and validly existing, and has the lawful power to engage in the business it presently conducts and contemplates conducting in this Agreement and Customer is duly qualified in each jurisdiction wherein the nature of the business transacted by it makes such qualification necessary;

(ii) Customer represents and warrants that it is capable of suing and being sued in the State of New York, and that it will assert no legal defense(s) to the assertion of jurisdiction in the courts of the State of New York or the courts of the United States of America for the Eastern District of New York having subject matter jurisdiction;

(iii) Customer has the legal power and authority to make and carry out this Agreement and to perform its obligations hereunder and all such actions have been duly authorized by all necessary proceedings on its part;

(iv) The execution, delivery and performance of this Agreement by Customer will not conflict with its governing documents, any applicable laws, or any covenant, agreement, understanding, decree or order to which Customer is a party or by which Customer is bound or affected;

(v) This Agreement has been duly and validly executed and delivered by Customer and as of the Effective Date constitutes a legal, valid and binding obligation of Customer, enforceable in accordance with its terms against Customer, except to the extent that its enforceability may be limited by bankruptcy, insolvency, reorganization, moratorium or other similar laws affecting the rights of creditors generally or by general principles of equity and no authorization, approval, exemption or consent by any governmental or public body or authority is required in connection with the authorization, execution, delivery and carrying out of the terms of this Agreement by Customer, which has not yet been obtained by Customer;

(vi) There are no actions, suits, proceedings or investigations pending or, to the knowledge of Customer, threatened in writing against Customer, at law or in equity before any Governmental Body, which individually or in the aggregate are reasonably likely to have a materially adverse effect on the business, properties or assets or the condition, financial or otherwise, of Customer, or to result in any impairment of Customer’s ability to perform its obligations under this Agreement and Customer has no knowledge of any violation or default by Customer or its Affiliates with respect to any order, writ, injunction or decree of any court or any federal, state, municipal or other governmental department, commission, board, agency or instrumentality which is reasonably likely to have such a materially adverse effect or to result in such impairment; and

(vii) Customer represents and warrants that it is in compliance in all material respects with all applicable laws, judicial and administrative orders, rules and regulations, and permits;

A. which govern Customer’s ability to perform its obligations under this Agreement, or 

B. the non–compliance with which would have a material adverse effect on Customer’s ability to perform its obligations under this Agreement.

ARTICLE 15 – Miscellaneous

15.1 Governing Law 
This Agreement shall be governed and construed in accordance with the laws of the State of New York.
15.2 Notices

All notices required to be given pursuant to this Agreement shall be in writing and shall be deemed to have been delivered upon actual receipt.
Mailing addresses and persons designated to receive notices pursuant to this Agreement are as follows:

TO: Customer:
Long Island Power Authority

Attention:  General Counsel

333 Earle Ovington Blvd., Suite 403

Uniondale, New York 11553

Long Island Power Authority

TO: Customer:
Attention: Vice President of Power Markets

333 Earle Ovington Blvd., Suite 403

Uniondale, New York 11553

Long Island Power Authority

TO: [FM Service Provider]
15.3 Comptroller Approval

In accordance with Section 112 of the New York State Finance Law, this Agreement shall not be valid, effective or binding upon Customer until it has been approved by the State Comptroller and filed in his office.

15.4 Amendments. 

No amendment, modification or waiver of any term or provision of this Agreement shall be effective unless in writing and signed on behalf of both Parties by their authorized representatives, and approved by the New York State Comptroller.

15.5 Headings

Headings used in this Agreement are for convenience only and shall not be considered a part of the terms and conditions of this Agreement.

15.6 Non-Waiver

The failure of either Party to insist upon or enforce in any instance, performance by the other Party of any of the terms of this Agreement or to exercise any rights conferred herein shall not be construed as a waiver or relinquishment of its rights to assert or rely upon such terms or rights on any future occasion.

15.7 Choice of Law, Venue, and Jurisdiction
This Agreement shall be governed by and construed in accordance with the laws of the State of New York without regard to any applicable principles of conflict of law.  Each of the Parties hereby agrees to submit to the nonexclusive jurisdiction of the United States District Court for the Eastern District of New York and/or any New York State Court sitting in Queens, New York, Nassau or Suffolk County for the purposes of all legal proceedings arising out of relating to this Agreement.  Each of the Parties hereby irrevocably waives, to the fullest extent permitted by law, any objection to the selection of this venue and any claim that any proceeding brought in such a court has been brought in any inconvenient forum.

15.8 Relationship
This Agreement is not intended to create a partnership or joint venture agreement or a lease. Nothing in this Agreement shall be deemed to constitute either Party a partner or joint venture of the other.

15.9 Counterparts
This Agreement may be executed in several counterparts and all so executed shall constitute one agreement binding on all the parties hereto, notwithstanding that all the parties are not signature to the original or the same counterparts.
15.10 Provisions Required by Law
(iii) WORKER’S COMPENSATION BENEFITS. In accordance with Section 142 of the State Finance Law, this Agreement shall be void and of no force and effect unless Contractor provides and maintains coverage during the life of this Agreement for the benefit of such employees as are required to be covered by the provisions of the Workers’ Compensation Law.

(iv) NON-DISCRIMINATION REQUIREMENTS.  In accordance with Article 15 of the Executive Law (also known as the Human Rights Law) and all other New York State and Federal statutory and constitutional non–discrimination provisions, Contractor shall not discriminate against any employee or applicant for employment because of race, creed, color, sex, national origin, age, disability, marital status, sexual orientation, genetic predisposition or carrier status. Furthermore, in accordance with Article 220–e of the New York Labor Law, and to the extent that this Agreement shall be performed within the State of New York, Contractor agrees that neither it nor its subcontractors shall, by reason of race, creed, color, disability, sex, national origin, sexual orientation, genetic predisposition or carrier status; (a) discriminate in hiring against any New York State citizen who is qualified and available to perform the work; or (b) discriminate against or intimidate any employee for the performance of work under this Agreement.

(v) WAGE AND HOURS PROVISIONS.  If this is a public work contract covered by Article 8 of the Labor Law or a building service contract covered by Article 9 thereof, neither Contractor’s employees nor the employees of its subcontractors may be required or permitted to work more than the number of hours or days stated in said statutes, except as otherwise provided in the Labor Law and as set forth in prevailing wage and supplement schedules issued by the State Labor Department.  Furthermore, Contractor and its subcontractors must pay at least the prevailing wage rate and pay or provide the prevailing supplements, including the premium rates for overtime pay, as determined by the State Labor Department in accordance with the Labor Law.

(vi) NON-COLLUSIVE BIDDING CERTIFICATION.  In accordance with Section 2878 of the Public Authorities Law, if this contract was awarded based upon the submission of bids, Contractor warrants, under penalty of perjury, that its bid was arrived at independently and without collusion aimed at restricting competition.  Contractor further warrants that, at the time Contractor submitted its bid, an authorized and responsible person executed and delivered to LIPA a non-collusive bidding certification on Contractor’s behalf.

(vii) INTERNATIONAL BOYCOTT PROHIBITION.  In accordance with Section 220-f of the Labor Law and Section 139-h of the State Finance Law, if this contract exceeds $5,000, Contractor agrees, as a material condition of the contract, that neither Contractor nor any substantially owned or affiliated person, firm, partnership or corporation has participated, is participating, or shall participate in an international boycott in violation of the federal Export Administration Act of 1979 (50 USC app. Sections 2401 et seq.) or regulations thereunder.  If such Contractor, or any of the aforesaid affiliates of Contractor, is convicted or is otherwise found to have violated said laws or regulations upon the final determination of the United States Commerce Department or any other appropriate agency of the United States subsequent to the contract’s execution, such contract, amendment or modification thereto shall be rendered forfeit and void.  Contractor shall so notify the State Comptroller within five (5) business days of such conviction, determination or disposition of appeal (NYCRR 105.4).

(viii) SET-OFF RIGHTS.  LIPA shall have all of its common law, equitable and statutory rights of set-off.  These rights shall include, but not be limited to, LIPA’s option to withhold for the purposes of set-off any moneys due to Contractor under this contract up to any amounts due and owing to LIPA with regard to this contract, any other contract with LIPA, including any contract for a term commencing prior to the term of this contract, plus any amounts due and owing to LIPA for any other reason including, without limitation, tax delinquencies, fee delinquencies or monetary penalties relative thereto.  LIPA shall exercise its set-off rights in accordance with normal State practices including, in cases of set-off pursuant to an audit, the finalization of such audit by LIPA, its representatives, or the State Comptroller.

(ix) RECORDS.  Contractor shall establish and maintain complete and accurate books, records, documents, accounts and other evidence directly pertinent to performance under this contract (hereinafter, collectively, “the Records”).  The Records must be kept for the balance of the calendar year in which they were made and for six (6) additional years thereafter.  The State Comptroller, the Attorney General and any other person or entity authorized to conduct an examination, as well as the agency or agencies involved in this contract, shall have access to the Records during normal business hours at an office of Contractor within the State of New York or, if no such office is available, at a mutually agreeable and reasonable venue within the State, for the term specified above for the purposes of inspection, auditing and copying. LIPA shall take reasonable steps to protect from public disclosure any of the Records which are exempt from disclosure under Section 87 of the Public Officers Law (the “Statute”) provided that: (i) Contractor shall timely inform LIPA in writing, that said records should not be disclosed; and (ii) said records shall be sufficiently identified; and (iii) designation of said records as exempt under the Statute is reasonable. Nothing contained herein shall diminish, or in any way adversely affect, the State’s right to discovery in any pending or future litigation.

(x) EQUAL EMPLOYMENT FOR MINORITIES AND WOMEN.  In accordance with Section 312 of the New York Executive Law: (i) Contractor shall not discriminate against employees or applicants for employment because of race, creed, color, national origin, sex, age, disability, marital status, sexual orientation, genetic predisposition or carrier status and shall undertake or continue existing programs of affirmative action to ensure that minority group members and women are afforded equal employment opportunities without discrimination. Affirmative action shall mean recruitment, employment, job assignment, promotion, 
pgrading, demotion, transfer, layoff, or termination and rates of pay or other forms of compensation; (ii) at the request of LIPA, Contractor shall request each employment agency, labor union, or authorized representative of workers with which it has a collective bargaining or other agreement or understanding, to furnish a written statement that such employment agency, labor union or representative will not discriminate on the basis of race, creed, color, national origin, sex, age, disability, marital status, sexual orientation, genetic predisposition or carrier status and that such union or representative will affirmatively cooperate in the implementation of Contractor’s obligations herein; and (iii) Contractor shall state, in all solicitations or advertisements for employees, that, in the performance of this Agreement, all qualified applicants will be afforded equal employment opportunities without discrimination because of race, creed, color, national origin, sex, age, disability, marital status, sexual orientation, genetic predisposition or carrier status.  Contractor shall include the provisions of (i), (ii) and (iii) above, in every subcontract over twenty–five thousand dollars ($25,000.00) for the construction, demolition, replacement, major repair, renovation, planning or design of real property and improvements thereon (the “Work”) except where the Work is for the beneficial use of Contractor.

(xi) CONFLICTING TERMS.  In the event of a conflict between the terms of the contract (including any and all attachments thereto and amendments thereof) and the terms of this Supplement 1, the terms of this Supplement 1 shall control.

(xii) GOVERNING LAW.  This contract shall be governed by the laws of the State of New York except where the Federal supremacy clause requires otherwise.

(xiii) LATE PAYMENT.  Timeliness of payment and any interest to be paid to Contractor for late payment shall be governed by Section 2880 of the Public Authorities Law and the guidelines adopted by LIPA thereto.

(xiv) PROHIBITION ON PURCHASE OF TROPICAL HARDWOODS.  Contractor certifies and warrants that all wood products to be used under this contract award will be in accordance with, but not limited to, the specifications and provisions of State Finance Law §165 (Use of Tropical Hardwoods) which prohibits purchase and use of tropical hardwoods, unless specifically exempted, by the State or any governmental agency or political subdivision or public benefit corporation.  Qualification for an exemption under this law will be the responsibility of Contractor to establish to meet with the approval of the State.  In addition, when any portion of this contract involving the use of woods, whether supply or installation, is to be performed by any subcontractor, Contractor will indicate and certify in the submitted bid proposal that the subcontractor has been informed and is in compliance with specifications and provisions regarding use of tropical hardwoods as detailed in §165 State Finance Law. Any such use must meet with the approval of the State; otherwise, the bid may not be considered responsive. Under bidder certifications, proof of qualification for exemption will be the responsibility of Contractor to meet with the approval of the State.

(xv) MACBRIDE FAIR EMPLOYMENT PRINCIPLES.  In accordance with the MacBride Fair Employment Principles (Chapter 807 of the New York Laws of 1992), Contractor hereby stipulates that Contractor either (i) has no business operations in Northern Ireland, or (ii) shall take lawful steps in good faith to conduct any business operations in Northern Ireland in accordance with the MacBride Fair Employment Principles (as described in Article 165 of, the New York State Finance Law), and shall permit independent monitoring of compliance with such principles.

(xvi) OMNIBUS PROCUREMENT ACT OF 1992.  It is the policy of New York State to maximize opportunities for the participation of New York State business enterprises, including minority and women-owned business enterprises as bidders, subcontractors and suppliers on its procurement contracts. Information on the availability of New York State subcontractors and suppliers is available from:

NYS Department of Economic Development

Division for Small Business

One Commerce Plaza

Albany, New York 12245.

A directory of certified minority and women–owned business enterprises is available from:

NYS Department of Economic Development

Minority and Women’s Business Development Division

One Commerce Plaza

Albany, New York 12245

The Omnibus Procurement Act of 1992 requires that by signing this Agreement, Contractor certifies that:

A. Contractor has made commercially reasonable efforts to encourage the participation of New York State Business Enterprises as suppliers and subcontractors, including certified minority and woman–owned business enterprises, on this Project, and has retained the documentation of these efforts to be provided upon request to the State; 

B. Contractor has complied with the Federal Equal Opportunity Act of 1972 (P.L. 92–261), as amended; and 

C. Contractor agrees to make commercially reasonable efforts to provide notification to New York State residents of employment opportunities on this Project through listing any such positions with the Job Service Division of the New York State Department of Labor, or providing such notification in such manner as is consistent with existing collective bargaining contracts or agreements.  Contractor agrees to document these efforts and to provide said documentation to the State upon request. 

D. Contractor acknowledges that the State may seek to obtain offset credits from foreign countries as a result of this contract and agrees to cooperate with the State in these efforts.

(xvii) RECIPROCITY AND SANCTIONS PROVISIONS.  Contractor is hereby notified that if its principal place of business is located in a state that penalizes New York State vendors, and if the goods or services it offers are substantially produced or performed outside New York State, the Omnibus Procurement Act 1994 amendments (Chapter 684, Laws of 1994) require that Contractor be denied contracts which it would otherwise obtain.

(xviii) PURCHASES OF APPAREL.  In accordance with State Finance Law 162 (4-a), LIPA shall not purchase any apparel from any Contractor unable or unwilling to certify that: (i) such apparel was manufactured in compliance with all applicable labor and occupational safety laws, including, but not limited to, child labor laws, wage and hours laws and workplace safety laws, and (ii) Contractor will supply, with its bid (or, if not a bid situation, prior to or at the time of signing a contract with LIPA), if known, the names and addresses of each subcontractor and a list of all manufacturing plants to be utilized by the bidder.

(xix) CONTRACTOR CERTIFICATION OF COMPLIANCE WITH STATE FINANCE LAW SECTION 139-j.  Contractor certifies and affirms that it understands and agrees to comply with the procedures of the Customer relative to permissible contacts as required by the State Finance Law § 139-j (3) and § 139-j (6)(b).

(xx) OPTIONAL TERMINATION BY THE AUTHORITY.  LIPA reserves the right to terminate this contract in the event it is found that the certification filed by Contractor in accordance with New York State Finance Law § 139-k was intentionally false or intentionally incomplete. Upon such finding, LIPA may exercise its termination right by providing written notification to Contractor in accordance with the written notification terms of the contract.

CONTINGENT FEES.  FM Service Provider hereby certifies and agrees that (a) Contractor has not employed or retained and will not employ or retain any individual or entity for the purpose of soliciting or securing any LIPA contract or any amendment or modification thereto pursuant to any agreement or understanding for receipt of any form of compensation which in whole or in part is contingent or dependent upon the award of any such contract or any amendment or modification thereto; and (b) Contractor will not seek or be paid an additional fee that is contingent or dependent upon the completion of a transaction by LIPA.

ARTICLE 16 – CONFIDENTIALITY

16.1 Claim of Confidentiality
Any Party (the “Disclosing Party”) that provides written, confidential information to the other Party (the “Receiving Party”) shall mark such as “Confidential” to be protected from disclosure to third parties (the “Confidential Information”).  The Receiving Party shall protect the marked Confidential Information from disclosure to third parties consistent with the provisions of this Article and subject to applicable law, provided, however, that a Party may disclose Confidential Information to its Affiliates, Lenders and potential Lenders, and potential and actual equity investors, as well as employees, agents or representatives of such Party, its Affiliates or Lenders where any such Affiliate, Lender or potential Lender, potential or actual equity investor, employee, agent or representative is obligated by Legal Requirements, professional rules of conduct or a legally binding obligation to maintain the confidentiality of such Confidential Information.  The Parties hereby acknowledge that Confidential Information shall include the following provisions of this Agreement.


LIST SECTIONS/APPENDICES

16.2 Compliance with the Freedom of Information Law
FM Service Provider hereby expressly acknowledges that Customer is subject to the requirements of the New York Freedom of Information Law (“FOIL”) and must comply therewith.  If a third party requests that Customer disclose marked Confidential Information that Customer has received from FM Service Provider, Customer will: 

(i) notify FM Service Provider of the request; 

(ii) provide FM Service Provider the opportunity to provide information regarding the need for confidential treatment; 

(iii) evaluate the third party’s request for disclosure and FM Service Provider’s request for confidential treatment; and 

(iv) determine if the marked Confidential Information is subject to disclosure under FOIL.  If Customer determines that the marked Confidential Information is subject to disclosure, it will provide prompt written notice of such determination to FM Service Provider so that FM Service Provider may seek a protective order or other appropriately remedy.  If FM Service Provider does not obtain a protective order or no formal proceeding has been initiated by FM Service Provider within a reasonable period of time after Customer provides notice to FM Service Provider of its intent to make public the marked Confidential Information, then Customer may disclose such information with no liability or further obligation to FM Service Provider as to such disclosed Confidential Information.

16.3 Treatment of Otherwise Publicly Available Information

Notwithstanding anything to the contrary in this Article 16, neither Party shall be required to hold confidential any information which: 

(i) becomes publicly available other than through the recipient; 

(ii) is required to be disclosed by a governmental or judicial order, rule or regulation; 

(iii) is independently developed by the Receiving Party; or 

(iv) becomes available to the Receiving Party without restriction from a third party.  Should any person or entity seek to legally compel a Receiving Party (by oral questions, requests for information or documents, subpoena, civil investigative demands, regulation, statute or otherwise) to disclose any marked Confidential Information, the Receiving Party will provide the Disclosing Party prompt written notice so that the Disclosing Party may seek a protective order or other appropriate remedy.

16.4 Term of Confidentiality
The obligations set forth in this Article 16 shall survive expiration or termination of this Agreement for a period of two (2) years thereafter.

IN WITNESS WHEREOF, FM Service Provider and Customer have caused this Agreement to be executed by their proper officers thereunto duly authorized to do so.

FM Service Provider
By:
___________________________

Name: _____________________________

Title: ______________________________

LONG ISLAND LIGHTING COMPANY
d/b/a LIPA
By:
______________________________

Name: _____________________________

Title:  ______________________________
STATE OF NEW YORK

COUNTY OF NASSAU

On the ___ day of ___________, 2009, before me personally came ________________, to me known to be the individual described in the foregoing instrument in his/her capacity as an authorized signatory of FM Service Provider, the corporation described in and which executed the foregoing instrument, who being duly sworn did acknowledge that he/she executed same on behalf of FM Service Provider and that he/she was authorized to execute same on behalf of FM Service Provider.







___________________________________







Notary Public

STATE OF NEW YORK

COUNTY OF NASSAU


On the  ___ day of ___________, 20__, before me personally came ________________, to me known to be the individual described in the foregoing instrument in his/her capacity ________________, of the Long Island Lighting Company d/b/a Customer, the corporation described in and which executed the foregoing instrument, who being duly sworn did acknowledge that he/she executed same on behalf of the Long Island Lighting Company d/b/a Customer and that he/she was authorized to execute same on behalf of the Long Island Lighting Company d/b/a Customer.







___________________________________







Notary Public

APPENDIX 1

REQUIRED FORMS

Attached, are the following required procurement forms that should be provided with the Respondent’s proposal: [NOTE:  RESPONDENT SHOULD COMPLETE, SIGN AND RETURN THE LISTED FORMS WITH ITS PROPOSAL]
· Non-Collusive Bidding Certification
· Nondiscrimination In Employment In Northern Ireland

· Contractor Disclosure of Contacts Form
· Contractor Disclosure of Prior Non-Responsibility Determinations

· Responsibility Questionnaire

· Standards of Conduct

APPENDIX 2

PRICING

	Month/Year
	Monthly Caithness Fuel Management Fee

	January through December 2010
	[TBD]

	January through December 2011
	[TBD]

	January through December 2012
	[TBD]

	January through May 2013
	[TBD]


APPENDIX 3

FORM OF INSURANCE CERTIFICATE

A typical insurance certificate is provided on the RFP Website.  The dollar values of the various coverages should correspond with those specified in Article 9 and may vary depending on the level of risk assumed by the respondent.

APPENDIX 4

FORM OF PERFORMANCE BOND

[NOTE:  RESPONDENT TO PROVIDE A SAMPLE PERFORMANCE BOND WITH IT FM SERVICES PROPOSAL.]

APPENDIX 5

FORM OF LETTER OF CREDIT

IRREVOCABLE STANDBY LETTER OF CREDIT NUMBER:

[Date]

Long Island Power Authority

333 Earle Ovington Boulevard, Suite 403 

Uniondale, New York 11553

Dear Long Island Power Authority:

1.
We hereby establish, at the request and for the account of __________, in your favor, on the conditions set forth below, our Irrevocable Standby Letter of Credit No.


 (this “Letter of Credit”), in the maximum amount of $_____________ (as more fully described below), effective immediately and expiring on the “Termination Date”. As used herein “Termination Date” means:

(a)
the close of business on [Date] (the “Regular Termination Date”); or

(b)
notwithstanding clause (a) of this Paragraph 1, the earlier of (i) the date this Letter of Credit is surrendered by you to us for cancellation, (ii) the date of termination of the Contract (as defined below) or (iii) the date we honor the last drawing available hereunder (the “Final Termination Date”).

This Letter of Credit is established pursuant to the provisions of that certain Contract for Providing Power Supply, Management, and Advisory Services to Long Island Power Authority, dated as of [Date] (the “Contract”), between [Name of Entity] and you.

2.
We hereby irrevocably authorize you to draw on us in accordance with the terms and conditions, and subject to reductions in amount, as hereinafter set forth, by your drafts, an aggregate amount not exceeding $___________________ (the “Letter of Credit Amount”). Partial drawings are permitted under this Letter of Credit.

3.
Only you may make drawings under this Letter of Credit. Upon the payment to you or to your account of the amount specified in a draft drawn hereunder, we shall be fully discharged of our obligation under this Letter of Credit with respect to such draft, and we shall not thereafter be obligated to make any further payments under this Letter of Credit in respect of such draft to you or to any other person who may have made to you or who makes to you a demand for payment under this Letter of Credit.

4.
Drawings hereunder honored by us shall not, in the aggregate, exceed the Letter of Credit Amount.

5.
Funds under this Letter of Credit are available to you against (a) your draft payable on the date such draft is drawn on us in the form of Exhibit A and (b) a certificate signed by you in the form of Exhibit B attached hereto, appropriately completed. Such draft(s) and certificate(s) shall be dated the date of presentation, which shall be made at our offices located at 




, Attention:





(or any other office which may be designated by us by written notice delivered to you). If we receive your draft(s) and certificate(s) at such office, all in strict conformity with the terms and conditions of this Letter of Credit, at or prior to 

, __.m., 





 time, on a Business Day (as defined below) on or prior to the Termination Date, we will honor the same no later than 

,         .m., 


, time, on the same Business Day in accordance with your payment instructions. If we receive your drafts and certificates (as referenced above) after 

 
.m., 


_ time, on a Business Day on or prior to the Termination Date, we will honor the same no later than 

                 .m., 



time, on the next succeeding Business Day. Notification of drawings under this Letter of Credit may be made by a facsimile transmission of the documents described above not less than one Business Day prior to date of presentation to Facsimile No. (___) ______________ (with transmission confirmed by call to Telephone No. (___) _______) or such other Facsimile and telephone numbers that we hereafter designate by written notice delivered to you. If a notification of drawing is made by facsimile, it must contain an additional certification by you that originals of the draft and certificate on your letterhead manually signed by one of your authorized officers will be concurrently forwarded to us by express courier. Payment under this Letter of Credit will be made out of our funds in immediately available funds and, if requested by you, will be made by wire transfer of federal funds to your account with any bank which is a member of the Federal Reserve System, or by deposit of into a designated account that you maintain with us.

6.
As used herein, the term (a) “Business Day” shall mean any day on which our offices are open for business and on which the New York Stock Exchange is not closed, (b) “we” (or any possessive form thereof) shall mean 



[Bank], and (c) “you” (or any possessive form thereof) shall mean Long Island Power Authority.

7.
Communications with respect to this Letter of Credit shall be in writing and shall be addressed to us at our office address set forth in or designated pursuant to Paragraph 5 above and shall specifically refer to the number of this Letter of Credit.

8.
Your interest and rights under this Letter of Credit are not assignable by you and any assignment in violation of this Paragraph 8 will be void and of no force or effect.

9.
This Letter of Credit sets forth in full our undertaking, and such undertaking shall not in any way be modified, amended, amplified or limited by reference to any document, instrument or agreement referred to herein (including, without limitation, the Contract), except the forms of the certificates and the drafts referred to herein; and any such reference (except as aforesaid) shall not be deemed to incorporate herein, any document, instrument or agreement except for such certificate or draft.

10.
This Letter of Credit shall be governed by the Uniform Customs and Practice for Documentary Credits, 1993 Revision, International Chamber of Commerce Publication No. 500 or by subsequent Uniform Customs and Practice for Documentary Credits fixed by subsequent Congresses of the International Chamber of Commerce (the “UCP”), and to the extent not inconsistent with the UCP, the laws of the State of New York.







Very truly yours, 







[BANK]







By: 












Its: Authorized Officer

EXHIBIT A

SIGHT DRAFT

[DATE)

AT SIGHT

Pay to the order of Long Island Power Authority, the sum of 



    and 


/100 Dollars ($


) drawn on 




 as issuer of its Irrevocable Standby Letter of Credit No. 


dated [date].








Long Island Power Authority








By: 













Its: Authorized Officer

EXHIBIT B

CERTIFICATE FOR THE PAYMENT OF CONSTRUCTION LIQUIDATED DAMAGES

The undersigned duly authorized officer of Long Island Power Authority (“CUSTOMER”) hereby certifies a follows to 



, (the “Bank”) with reference to Irrevocable Standby Letter of Credit No.



 (the “Letter of Credit”) issued by the Bank in favor of CUSTOMER. Any capitalized term used herein and not defined shall have its respective meaning as set forth in the Letter of Credit

(1) CUSTOMER is making a drawing under the Letter of Credit with respect to the payment of Construction Liquidated Damages (as defined in the Contract) as permitted by the Contract.

(2) (i) The amount of _________________ that are due and payable is $

, which equals the amount of $ ______ per Day (as defined in the Contract) for each Day that ____________ fails to [defined activity] (as defined in the Contract) after [date] up to a maximum of ________________________, (ii) the amount of the draft accompanying this Certificate equals the [_____] Liquidated Damages Amount, and (iii) the amount of the draft accompanying this Certificate does not exceed the Letter of Credit Amount

(3) The amount of the draft accompanying this Certificate, when added to previous drafts submitted by CUSTOMER to the Bank for payment under the Letter of Credit, does not exceed $_____________.

(4) The draft accompanying this certificate is the final draft to be drawn under the Letter of Credit, and upon the honoring of such draft. CUSTOMER shall no longer be entitled to make any draws under the Letter of Credit]

IN WITNESS WHEREOF, the undersigned has executed and delivered this Certificate as of the 

day of 




, 


,

Long Island Power Authority

By: 






Name: 





Title:




its authorized officer

APPENDIX 6

FORM OF GAURANTY

The FORM OF CORPORATE GUARANTY shall be suitable for use to provide security associated with FM Services as mutually agreed to by the Parties.
� The natural gas for the auxiliary boiler is supplied through a separate meter that is assigned to Caithness’ account.
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