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This Agreement is made and entered into effective the [DATE](the "Effective Date"), by and between [Caithness FMS Provider] ("Fuel Manager"), a [Jurisdiction] [legal entity], having its principal office at [Address]and [Fuel Supplier] ("Seller"), a New York corporation having its principal address at [Location].  Fuel Manager and Seller sometimes referred to individually as "Party" and collectively as "Parties.”


WHEREAS, Long Island Power Authority (“LIPA”), a corporate municipal instrumentality organized under the laws of the State of New York, and the owner of, with certain limited exceptions, the electric transmission and distribution ("T&D") systems of Nassau and Suffolk Counties and on the Rockaway Peninsula in Queens County, is contractually obligated to provide Fuel Management Services for the Caithness Long Island Energy Center commencing on July 1, 2009; 


WHEREAS, effective [January 1, 2010], the Fuel Manager became the manager on LIPA’s behalf of the Caithness Long Island Energy Center;  


WHEREAS, the Fuel Manager will purchase Gas Turbine unit fuel oil (the “Product”) on behalf of LIPA from Seller; and

WHEREAS, this Agreement will apply to Seller's supply of truck-delivered "Product" to be delivered by Seller to the Delivery Points as provided herein;


NOW, THEREFORE, in consideration of the premises and of the mutual promises of the parties herein expressed, the parties hereto agree as follows:

1.0
PURCHASE AND SALE 

Seller will sell and deliver, and Fuel Manager will purchase and take delivery of Product, as defined herein, as provided in this Agreement.


Seller's sale and delivery of Product will be in accordance with Article 5.0, Quality, of this Agreement (collectively the "Specifications"). 


Seller shall effect Product deliveries, as defined herein, within the time or times and on the terms and conditions as hereinafter set forth, in strict conformity with the provisions of this Agreement.  To the extent that the terms of the Seller's proposal conflict with the Specifications or this Agreement, the terms of the Specifications and this Agreement will govern.  All prior communications, both oral and written, are merged in this

Agreement.

2.0
TERM 


This Agreement is effective [Date Starting] through [Date Ending] (the "Base Period"). 

3.0
DEFINITIONS 


Terms not otherwise defined elsewhere in this Agreement are defined as follows:


3.1
Product 



"Product" means the fuel oil product(s) as set forth in Article 5.0, Quality, and such other petroleum products as may be substituted pursuant to Article 14.0, Statutory Quality Requirements.


3.2
Delivery Points 



"Delivery Points" mean the designated locations as set forth in Article 8.0, Delivery. 


3.3
Gallon 



"Gallon" means a standard U.S. gallon of Product at 60 degrees Fahrenheit (60°F).  Correction of volume to 60°F shall be made in accordance with American Society of Testing and Materials (ASTM), the Institute of Petroleum (IP) and American Petroleum Institute (API) "Table 6B" (unabridged) of ASTM/IP/AP Petroleum Measurement Tables, "ASTM designation: D 1250-80," "IP designation: 200" and "API Standard: D 2540," as published, supplemented or amended by ASTM.


3.4
Commencement of Discharge 



"Commencement of Discharge" means the time at which Product begins passing through the first connecting flange at the Delivery Point.


3.5
Commencement of Discharge Date 



"Commencement of Discharge Date" means the date at which Product begins passing through the first connecting flange at the Delivery Point.

3.6 Selling Price
“Selling Price” means the Product Base price adjusted by the firm differential(s) set forth in Attachment (C.”

3.7 Referenced Pricing Publication 



“Referenced Pricing Publication” means the publication stated in the Price Formula.

4.0
QUANTITY
4.1 At Fuel Manager’s request, Seller shall deliver to the Delivery Point(s) the following estimated quantity of Product: 



4.1.1
The estimated quantity for the Base Period is approximately [X] gallons of Product. 


4.2
The above estimated quantity is provided only as information to the Seller and does not constitute and is not to be construed as a guaranteed volume.  Actual quantities of Product purchased under this Agreement may be less than or exceed such estimated quantity.


4.3
During the term of this Agreement the Fuel Manager will place orders for Product in accordance with Article 8.0, Delivery.

5.0
QUALITY 

5.1 The Product shall comply with the specifications listed in   Attachment (B.”


5.2
If the Product (i) fails to comply with any of the Specifications; (ii) is not of merchantable quality; or (iii) fails to conform to prevailing industry customs and standards, Seller shall take immediate action to correct such nonconformance.  Seller shall be responsible for all costs arising from the delivery of any nonconforming Product.  Seller shall be responsible for paying or reimbursing Fuel Manager or its agents for any fines levied on Fuel Manager or its agents by any governmental agency or authority as a result of Seller’s delivery of nonconforming Product to Fuel Manager.

6.0
PRICES 


The Price Formula is confidential and is detailed in Attachment "C". 


6.1
Legal Limit on Prices 



All of the prices for Product delivered under this Agreement will be subject to such maximum limitations as are or may hereinafter be established by State or Federal price control law or regulations.  If the price for Product becomes subject to a price limitation imposed by any State or Federal governmental authority, Seller shall have the option to terminate this Agreement any time during the continuance of such limitation by giving 45 days prior written notice to Fuel Manager.


6.2
Taxes and Duties 



6.2.1
Seller shall pay all transportation costs, all applicable Federal and New York State fees, tariffs, duties, penalties, surcharges, import ticket requirements, funds, taxes, and other fees of any nature imposed upon the purchase, sale, use, transportation, delivery, distribution, export, import, production, manufacture and storage of Product as currently prescribed by law effective on the date of title transfer pursuant to Section 8.3.  



6.2.2
Fuel Manager shall pay or reimburse Seller for any of the following taxes paid by Seller and assessed against the Product:  (i) City, State and County Sales or Use Taxes, (ii) New York State Environmental Protection and Spill Compensation charges, and (iii) New York State Petroleum Business Tax.  At Fuel Manager’s request, Seller shall list New York State Petroleum Business Tax as a line item on the invoice.



6.2.3
During the term of this Agreement, new, increased, or reduced fees, tariffs, duties, import ticket requirements, import duties, taxes or other similar charges may be imposed by governmental authorities that have jurisdiction over the sale, use, transportation, delivery, distribution, export, or import of Product (the "Charges").  To the extent that such Charges are not reflected in the Selling Price determined pursuant to this Article 6.0, Prices, the Selling Price shall be adjusted to reflect the Charges as imposed.



6.2.4
The Seller shall not include New York State or local sales tax on invoices.  If applicable, Fuel Manager will pay directly to New York State through its Direct Pay Permit.

7.0
MEASUREMENT AND INSPECTION

7.1
Seller shall designate and advise Fuel Manager of the terminal and the tank from which the Product will be supplied (the "Designated Tank").  Prior to Seller's loading of truck(s) for delivery of Product to the Delivery Point, Fuel Manager shall have the right to sample the Product in the Designated Tank and to test for compliance with Section 5.0, Quality. Fuel Manager designee shall also have the right, prior to delivery, to sample and test the Product in any barge that will discharge oil into the Designated Tank. All such testing shall be at Fuel Manager's expense.  

7.2 All sampling and testing of Product in the Designated Tank(s) or barges shall be performed by an independent licensed and certified Petroleum Inspector (the "Inspector"), as designated by Fuel Manager.  The Inspector will be required to adhere to Procedure FP-7, entitled, "Fuel Oil Quantity/Quality Assurance Program Procedure" (copy attached as Attachment (A().  Attachment (A( is hereby incorporated in and made a part of this Agreement. Fuel Manager shall promptly notify Seller of any changes to Attachment (A.”


7.3
Prior to any truck loadings, Seller shall inform Fuel Manager of any change in the quantity and quality of the Product in the Designated Tank (by deliveries or by intertank transfers) to enable Fuel Manager to resample Product in the Designated Tank(s). Seller shall cease any truck loadings from said tanks pending Fuel Manager’s receipt of inspection results. Fuel Manager will notify Seller when loadings are to resume.  

7.4 Fuel Manager shall have the right to reject Product in the Designated Tank(s) offered for delivery by Seller for non-compliance with any of the specifications set forth in Section 5.0, Quality. 

7.5 Fuel Manager will make any claim with regard to the quantity or quality of the Product delivered hereunder in writing no later than sixty (60) days after the date on which delivery of the Product at the Delivery Point is completed.  Payment for the portion of any delivery that is not disputed shall be made in accordance with the terms and conditions for payment specified in Article 9.0.

7.6 The quantity of each Product delivery will be determined by comparing 1) the delivered amount as measured by the delivery truck's meter if available or for full truck loads, the amount indicated on the bill of lading and 2) the delivery amount as measured by the change in volume in the receiving tank at the Delivery Point (the "receiving tank measurement"). In the event of a discrepancy between the two measurements or the unavailability of a truck meter, the receiving tank measurement will govern.  In the event of any discrepancy, both parties shall check the accuracy of their respective meters and gauges.

7.7 Fuel Manager shall pay the Inspector's fee for sampling unless otherwise mutually agreed.  If any additional services are requested by Fuel Manager or Seller and such additional services result in an increased Inspector's fee, such increased fee shall be for the account of the party requesting such additional services unless otherwise mutually agreed.

7.8 The Parties shall make a good faith effort to negotiate a settlement of any dispute regarding quantity or quality of Product delivered.

8.0
DELIVERY

8.1
Seller shall make all deliveries in lots of 10,500 gallons at a minimum. 

The route that the trucks delivering oil to the Caithness Long Island LLC site is specifically designed.  The trucks MUST take exit 66 off of the LIE (Sills Rd.) and go south to Horseblock Rd.  They then turn left onto Horseblock Road and then turn left onto Old Dock Road, then right onto Todd Ct. and then, finally, left onto Zorn Blvd. which ends at the plant.

8.2 Seller and its contractors, subcontractors, employees and agents shall make all deliveries in conformance with all applicable local, State and Federal laws and regulations pertaining to the transport, storage and unloading of Product.

      8.3  Title to, responsibility for and risk of loss of the Product, including but not limited to responsibility for any Product spill shall pass from Seller to Fuel Manager when and as the Product passes through the first connecting flange at the Delivery Point.  Seller shall be responsible for any leakage at the flange connecting Seller’s equipment to the flange at the Delivery Point unless such connection is solely effected by Fuel Manager, or unless such leakage is due to the condition of Fuel Manager’s and/or Fuel Manager’s equipment.


8.4
All deliveries of Product shall be at the nominated quantity. Fuel Manager reserves the right to reject deliveries or portions thereof that are in excess of the nominated quantity.


8.5
The Delivery Points shall be the following locations:


Caithness Long Island Energy Center, Yaphank, NY—TANK No. 001

8.6
For administrative purposes, Fuel Manager shall issue a contract purchase agreement (purchase order) to Seller for the term of this Agreement.  The terms of this Agreement shall be incorporated in and apply to the contract purchase agreement.  Fuel Manager’s representative shall request deliveries to all Delivery Points by telephone and/or 



e-mail notification.  When nominating quantities for delivery under this Agreement, Fuel Manager’s representative shall issue a release number against the contract purchase agreement and provide Seller with the release number. Seller shall include the complete release number on all related delivery slips, invoices, correspondence and statements.

8.7 Seller shall ensure that Fuel Manager’s Delivery Point representative observes each delivery at any manned sites.  Any delay in waiting for representative is for Fuel Manager’s account. Seller shall provide a metered delivery ticket, if available, and a bill of lading for each delivery. The metered delivery ticket or bill of lading for each delivery must be signed off by Seller's driver and Fuel Manager’s Delivery Point representative and a copy left with Fuel Manager’s Delivery Point representative.


8.8
A Bill of Lading or a metered off delivery ticket shall be left with Fuel Manager’s Delivery Point representative by Seller at each Delivery Point.  The following information is to be included on Bill of Lading or metered off delivery ticket:



1.
Terminal ticket indicating loading tank number and loading location



2.
Date and time (of delivery)



3.
KeySpan’s Release Number



4.
Delivery Point location and tank number



5.
Quantity (gallons) gross and net gallons adjusted to 60°F



6.
Tractor and Trailer numbers



7.
Driver's name (printed)



8.
Pump time (start and finish)



At manned Delivery Point(s) Seller shall ensure that Fuel Manager’s G.T. Division representative signs the Bill of Lading upon completion of delivery.  At unmanned Delivery Point(s), the Bill of Lading, Shipper’s Manifest and/or any metered off delivery tickets shall be placed in the box provided at the Delivery Point(s) following each delivery.


8.9
Fuel Manager’s G.T. Division representative shall nominate all Product deliveries by telephone, fax and/or e-mail and shall provide Seller with the following information:



1. Company name and caller's name



2. Delivery Point and tank number



3. Quantity of Product required



4. Delivery time frame (date and time range)



5. Delivery Point telephone number



7. KeySpan’s Release number


8.10
Seller's Telephone Numbers to Order Product


The following E-mail addresses and telephone numbers for ordering Product from Seller are:



E-Mail:  [TBD]


After Business Hours:

	Name
	Business No.
	Home No.

	Cell No.

	[TBD]
	[TBD]
	[TBD]
	[TBD]

	[TBD]
	[TBD]
	[TBD]
	[TBD]

	[TBD]
	[TBD]
	[TBD]
	[TBD]




Contact for Fuel Manager:



Telephone No.: [TBD]


8.11 Except during Fuel Manager’s emergency operating conditions or high usage periods, Seller shall make delivery within 24 hours of verbal notice confirmed by e-mail during normal weekday business hours 7:30 A.M. - 3:30 P.M.  If emergency operating conditions or high usage periods warrant, Seller shall make deliveries 24 hours a day, Saturdays, Sundays and holidays inclusive, and Seller shall make deliveries within six hours of Fuel Manager’s G.T. Division representative’s placement of an order. Fuel Manager shall provide Seller with notice of emergency operating conditions or high usage periods.

8.12 Seller shall obtain Fuel Manager’s prior written approval


of all transportation subcontractors (“Transporters”).

Transporters must comply with all delivery requirements set forth in this Agreement including but not limited to Sections 8.13 and 8.14.


8.13
Seller shall comply with and ensure that all employees, agents, contractors and subcontractors comply with the Gas Turbine Generating Unit Fuel Oil Transporters' Requirements, dated December 20, 2001 (copy attached as Attachment (E().  Attachment (E( is hereby incorporated in and made a part of this Agreement.

8.14 Seller shall ensure that all Seller's employees, 

agents, contractors and subcontractors are trained and familiar with the specific procedures and requirements associated with fuel handling at the Delivery Point(s) as outlined in the Operating Procedure No. 41, "Gas Turbine and Diesel Engines Fuel Oil Delivery Instructions," Rev. 05/01/02 (copy attached as Attachment “F”).  Attachment (F( is hereby incorporated in and made a part of this Agreement.

9.0
BILLING AND PAYMENT 


Payment terms are net 30 calendar days after Fuel Manager’s receipt of invoice.







Seller's invoice shall state the following: terms of payment; contract purchase agreement number; release number; Delivery Point and tank number; date of delivery; terminal ticket number; gross gallons; and net gallons adjusted to 60°F.  The amount that Fuel Manager shall pay Seller shall be equal to 100% of the determined quantity pursuant to Section 7.6, corrected to 60°F per ASTM Table 6B pursuant to Section 3.3, multiplied by the Selling Price determined pursuant to Article 6.0, Prices, and shall reflect any other charges and allowances provided under this Agreement.

Seller shall send all invoices to (unless other arrangements are made and mutually agreed to):





[Fuel Manager Contact & Address]

10.0
LAYTIME AND DEMURRAGE

10.1
Laytime 



10.1.1
Fuel Manager shall be allowed one (1) hour without charge ("Allowed Laytime") for unloading Product at Delivery Point.



10.1.2
If the equipment or condition of the truck does not permit unloading in the Allowed Laytime, then the additional time necessary shall not be chargeable to Fuel Manager.  


10.2
Demurrage 



10.2.1
The demurrage rate shall be $[X] per hour and shall be prorated.  



10.2.2
If demurrage is incurred at Delivery Point by reason of fire, explosion, storm, strike, lockout, stoppage or restraint of labor or breakdown of machinery or equipment in or about the Delivery Point, the demurrage rate shall be reduced one‑half per running hour and prorated for part of an hour for demurrage so incurred.



10.2.3
Seller shall furnish all appropriate documentation in support of its demurrage claims.  Invoices for demurrage charges received by Fuel Manager later than 120 days after completion of discharge may be rejected by Fuel Manager.

11.0
POLLUTION/OIL SPILL 


11.1
Seller shall be responsible for the acts and omissions of all truck owners and operators delivering Product pursuant to this Agreement whether the delivery trucks are owned or operated by Seller or third parties.  Seller shall maintain strict control of the delivery trucks at all times to prevent the spill of Product or any other form of pollution at the Delivery Point and/or the surrounding area.

11.2 Except to the extent caused by Fuel Manager, or Fuel Manager's agents, employees, contractors, or subcontractors, Seller shall be responsible for any spill of Product or any other pollution that (i) occurs before title to, and risk of loss pass to Fuel Manager pursuant to Section 8.3; (ii) arises out of the operation of trucks by Seller, its agents, employees, contractors, or subcontractors; or (iii) arises out of Seller's negligence or the negligence of Seller's agents, employees, contractors or subcontractors either before or after title to and risk of loss passes to Fuel Manager pursuant to Section 8.3.

11.2.1  Seller shall immediately notify Fuel Manager          
 of any Product leakage and/or spillage.



11.2.2
Seller shall immediately repair or take steps to localize to the smallest area possible any leakage or spillage of Product from any truck delivering Product under this Agreement.



11.2.3
Seller shall be responsible for the costs arising from the legal disposal of any contaminated materials or wastes resulting from any spill of Product that Seller is responsible for pursuant to this Article 11.0.

11.3 If Product is spilled or leaked during the discharge of a truck delivering Product or when a truck is in close proximity to Delivery Point, whether or not such spill is caused by Fuel Manager, Fuel Manager, Seller, third parties or otherwise, and Fuel Manager, Fuel Manager, or Seller have actual knowledge of such leak and/or spill, then with no effect as to liability, Fuel Manager and Seller agree to immediately undertake such measures as are within Fuel Manager’s and Seller's normal capability and as are reasonably necessary to prevent or mitigate resulting pollution damage.



Fuel Manager and Seller shall report immediately to the appropriate agencies any spillage of Product at or in proximity of the Delivery Point.  If either party does not take adequate measures to prevent or mitigate pollution damage, then the other party may, at its option and upon notice to the other party, undertake such measures as such party reasonably determines are necessary under the circumstances, and any such measures actually taken by such party shall be at the expense of the party or parties responsible for such spill or discharge.  If either party undertakes or performs measures to prevent or mitigate pollution damage, the other party agrees that it shall not raise or plead as a defense to a claim for reimbursement for all or any part of the expense so incurred that in undertaking or performing such measures the acting party acted as a volunteer, and any such defense of "volunteer" is hereby waived by both parties.  Neither party waives hereby any other defense it may have. These provisions apply only between the parties hereto and do not create or affect any rights or liabilities of Seller or Fuel Manager to third parties or governments.



If the leakage and/or spillage is the responsibility of either Party or its agents, employees, contractors or subcontractors, the Party at fault shall reimburse the other Party for all cleanup expenses incurred for which such other Party was not responsible.  If the Parties are required to undertake measures to prevent, mitigate or clean up a leakage and/or spillage at or in proximity of the Delivery Point for which neither is responsible but for which such measures are undertaken due to governmental requirements, the expenses shall be equally shared by the Parties.  All expense sharing or allocations required hereunder shall be of net expense after insurance or other recovery, if any.

12.0
FORCE MAJEURE 


If a party to this Agreement is rendered unable, wholly or in part, by an event of force majeure to carry out its obligations under this Agreement, upon such party's giving written notice and full particulars of such event of force majeure by telecopy to the other party as soon as possible after the occurrence thereof, the obligations of the party giving such notice, so far as they are affected by such event of force majeure, will be suspended during the continuance of any inability so caused but for no longer period, and such cause will, as far as possible, be remedied by the affected party with all reasonable dispatch.


The term "force majeure," as employed herein, means wars, hostilities, public enemy's actions, sabotage, blockade, revolution, insurrections, riots, acts of God, fire, ice, earthquake, storm, lightning, epidemics and quarantines, strikes or agreements among workers, lockouts or other labor disturbances, explosions or accidents, expropriation, requisition, confiscation, nationalization, embargo, export or import restrictions, rationing, valid declaration of force majeure by Seller's suppliers, severe shortage or unavailability of product of the type to be delivered hereunder from Seller's existing source of supply as demonstrated via a representation made by an independent party, acts of civil or military governments and any other event of a similar nature or effect.  If a party claims that any of the foregoing events has occurred, it will make all reasonable efforts under the circumstances to remove the effects of such event, provided that neither party will be required to settle any labor dispute.  This provision will not be interpreted as a limitation upon the scope of Section 2‑615 of the New York Uniform Commercial Code, nor will either party be deemed to have assumed a greater obligation than as provided therein.


Upon the occurrence of any event described in this Article 12.0 that affects Seller or any of its suppliers and that has the effect of reducing the supply of Product generally available to Seller, Seller may withhold, suspend or reduce deliveries under this Agreement to such extent as it, in its judgment, may deem proper under the circumstances.  Seller, however, will not reduce deliveries of Product to Fuel Manager to a greater proportionate extent than the reduction, if any, applied to all other Fuel Managers supplied by Seller.  Seller will not make any "spot" sales of Product to be supplied hereunder at any time during which Seller has reduced deliveries of Product to Fuel Manager.


If Fuel Manager properly declares a force majeure event for a period that does not exceed 90 days, the Base Period or Extension Period, as the case may be, will be extended for a length of time equal to the period suspended by the force majeure event.  If Fuel Manager properly declares a force majeure event for a period that exceeds 90 days in duration and Fuel Manager wishes to purchase and receive some or all of the quantity of Product that the Fuel Manager would have purchased but for the force majeure event, then at Fuel Manager's request (which will be made promptly after the force majeure event terminates but in no event later than [End Term Date] for the Base Period, Seller shall use its best efforts to sell and deliver such quantity during the remaining term of this Agreement; provided however, Seller will have no obligation to deliver such quantities of Product, if Seller is not able to supply such Product to Fuel Manager on terms as favorable to Seller had Fuel Manager not declared a force majeure event.


If Seller properly declares a force majeure event for a period that does not exceed 90 days, the Base Period or Extension Period, as the case may be, will be extended for a length of time equal to the period suspended by the force majeure event.  If Seller properly declares a force majeure event for a period that exceeds 90 days in duration and it wishes to sell and deliver some or all of the quantity of Product not sold as a result of force majeure, then at Seller's request (which must be made promptly after the force majeure terminates but in no event later than [End Term Date] for the Base Period, Fuel Manager shall use its best efforts to purchase and receive such quantity during the remaining term of this Agreement; provided however, Fuel Manager will have no obligation to purchase such quantities of Product, if Seller is unable to supply such Product to Fuel Manager on terms as favorable to Fuel Manager had Seller not declared a force majeure event.


Except as otherwise provided in this Article 12.0, no reduction in the delivery or receipt of Product due to any event of force majeure will extend the term of this Agreement.

13.0
INDEMNITY AND INSURANCE 


13.1
Indemnity 

Seller shall indemnify, defend and hold the Fuel Manager, Fuel Manager and their parent and affiliate companies and their officers, directors, trustees, employees and agents (the "Indemnified Parties") harmless from and against any liabilities, penalties, losses, costs, damages, claims, expenses, attorney's fees, expenses of litigation, suits, judgments, liens and encumbrances, arising out of or in any way connected with this Agreement, whenever made or incurred, including any and all liability imposed by law, and/or contract, and/or custom, upon the Indemnified Parties or any or all of them, which arises out of (i) the negligence, willful misconduct or breach of statutory duty of Seller, its agents, employees, contractor and subcontractors and (ii) in the event of claims asserted by Seller's agents, employees, contractors and/or subcontractors, the negligence or breach of statutory duty of the Indemnified Parties.


In either case, the Fuel Manager and Fuel Manager will have the right to demand that Seller undertake to defend any and all suits and to investigate, and defend any and all claims whether justified or not,

provided only that the claim or suit will be against the Indemnified Parties.


13.2
Insurance Requirements 



For the term of this Agreement and any extension hereof, Seller (and all its subcontractors) shall, at their own expense, procure and maintain the following minimum insurance in forms and with insurance companies acceptable to the Fuel Manager.  The Seller will be responsible for ensuring that all its subcontractors are in compliance with these insurance provisions at all times.  The required insurance is as follows:



A.
Workers' Compensation Insurance in accordance with statutory requirements and Employer's Liability insurance with a minimum limit of $1,000,000 each occurrence.



B.
Commercial General Liability Insurance including Personal Injury, Contractual, Contingent, Products/Completed Operations, Independent Contractors, Broad Form Property Damage and Coverage, if applicable, for damage caused by Explosion, Collapse or structural injury and damage to Underground utilities, i.e., removal of the X, C, & U exclusions, with the following minimum limits of liability:




$1,000,000 Per Occurrence Combined Single $2,000,000 General Aggregate




1.
The Contractual Liability coverage will insure the performance of the contractual obligations assumed by the Seller in acceptance of this Agreement.

2. The Commercial General Liability policy and any corresponding umbrella policies will include an endorsement stating that in addition to Fuel Manager, the following is additional insured with respect to the Fuel Manager's activities relating to this Agreement: Fuel Manager, Fuel Manager and their parent and affiliate companies. 



C.
Commercial Automobile Liability Insurance with the following minimum limits of liability:




$1,000,000 Per Occurrence Combined Single Limit



This insurance must provide coverage for all owned, non‑owned and hired automobiles and other vehicles used by the Seller or any of its subcontractors in the performance of this Agreement.



D.
Umbrella Liability 




The following form umbrella policy will be in force with Commercial General Liability, Automobile Liability and Employer's Liability policies scheduled.




Limits required: $5,000,000/occurrence/aggregate.



E.
Pollution Liability Insurance with minimum limits of $5 million per occurrence to cover any costs that arise from an accidental spill.



The Seller will be responsible for ensuring that all subcontractors are in compliance with the insurance provision at all times.



Seller shall deliver, PRIOR TO COMMENCING DELIVERIES UNDER THIS AGREEMENT, a Certificate of Insurance showing that the insurance as outlined is in force and that not less than sixty days notice will be given to Fuel Manager prior to cancellation, termination or material alteration of said insurance. The Seller will not be permitted to bring its employees, materials or equipment on the site until Fuel Manager receives from the Seller an acceptable Certificate of Insurance.  The Certificate Holder of Insurance is Long Island Lighting Company d/b/a LIPA, and [Fuel Manager] and its parent and affiliates and is to be mailed to: [Fuel Manager Address]


The insurance requirements as set forth are to fully protect Fuel Manager and its parent and affiliates from any and all claims by third parties, including employees of the Seller or its agents, contractors, subcontractors and invitees.  Said insurance, however, is in no manner to relieve or release Seller, its agents, subcontractors, contractors, and invitees from, or to limit their liability as to any and all obligations herein assumed.



In the event that such insurance is available only on a claims‑made basis, then the dates of coverage (including the retroactive date) and the time period within which any claim can be filed will be so stated on the Certificate of Insurance and the Seller shall not permit any gaps in coverage to occur. 



Seller shall notify Fuel Manager, in writing, of all accidents arising out of services performed under this agreement within 24 hours after the occurrence thereof. For any accidents that occur, notice shall be sent to Long Island Lighting Company d/b/a LIPA c/o [Fuel Manager]. Such notice shall not relieve either party of any of its obligations under this Agreement nor be construed to be other than a mere notification.

14.0
STATUTORY QUALITY REQUIREMENT 


Federal and New York State statutes and regulations and local ordinances mandate certain quality requirements for the fuel that is consumed at Gas Turbine facilities ("Statutory Quality Requirements").  Changes to the Statutory Quality Requirements may require or permit the use of other grades of fuel that differ from the Specifications.  If the Statutory Quality Requirements change, Fuel Manager will notify Seller of such change and Seller's obligation to sell and Fuel Manager's obligation to purchase any additional quantities of Product under this Agreement will be subject to (i) the availability of Product complying with the new Statutory Quality Requirements; and (ii) the parties' ability to reach agreement on price for the Product that complies with the new Statutory Quality Requirements.


If, within 30 days from the date of Fuel Manager’s notice to Seller of the change in Statutory Requirements, Seller is unable to deliver Product complying with the new Statutory Quality Requirements or the parties are unable to agree on a price for Product that is in compliance with the new Statutory Quality Requirements, either party will have the right to terminate this Agreement without liability upon 30 days written notice to the other party. Upon termination, neither party will have any further obligation to the other party under this Agreement.   

15.0
WARRANTIES 


Seller hereby warrants (i) that it will convey good title to Product delivered hereunder, free of all liens and encumbrances, and (ii) that Product delivered will comply with all Specifications.

16.0
Article and Section Headings 


The Article and Section headings herein are for the purpose of 

convenience only and do not form a part of this Agreement and 

will not be taken to qualify, explain or affect any provisions 

hereof.  Unless otherwise stated, all Article and Section 

references in this Agreement are to those Articles and Sections 

contained in this Agreement.

17.0
Notice 


Wherever this Agreement requires either party to provide

notice to the other party, other than delivery notices which are 

provided for in Section 8.10, telephone notice will be deemed 

adequate if confirmed by written notice by the next business 

day. Written notice will be sufficient if sent by letter, fax, 

telegram or mailgram to Fuel Manager as follows: 



[Fuel Manager Address]


or to Seller's office at:



[Fuel Supplier’s Contact Information] 
18.0 Assignment 

This Agreement shall be binding upon and inure to the benefit of

the parties hereto and their respective successors or assigns; 

provided, however, that no assignment hereof or of any rights or 

obligations hereunder shall be valid for any purpose without the 

prior written consent of each party hereto which consent shall 

not be unreasonably withheld or delayed; provided, further, 

however, that without such consent either party shall have the 

right to assign this Agreement to any parent, subsidiary or 

affiliate of the party or to any person, firm or corporation 

which shall control, be under the control of, or be under common 

control with the party or to any person, firm or corporation 

into or with which the party may be merged or consolidated or 

which purchases all or substantially all of the assets or stock 

of the party provided that in any such circumstance the assignee 

shall agree in writing to be bound by and agree to perform the 

terms and conditions of this Agreement.

19.0
Subcontractors 


The provisions of this Agreement will apply to any authorized 

subcontractor and its officers, agents and employees in all 

respects as if it and they were employees of Seller and the 

services performed by a subcontractor will be subject to the 

provisions hereof, as if performed directly by Seller.  Seller 

will not in any manner be discharged from its obligations and 

liabilities hereunder by the employment of a subcontractor but 

will be liable hereunder for all acts and omissions of any 

subcontractor, its officers, agents and employees as if they 

were employees of Seller.

20.0
Waiver 


No waiver by a party of any breach of any of the covenants or 

conditions herein contained to be performed by another party 

will be construed as a waiver of any succeeding breach of the 

same or any other covenant or condition. 

21.0 
Employment Practices 


Seller will comply with all Federal, State and municipal laws 


and regulations relating to discrimination against employees or 

applicants for employment based on race, creed, sex, color or 

national origin, including but not limited to Federal and New 

York State regulations contained in Attachment "D", entitled 

"Nondiscrimination in Employment."
Attachment (D( is hereby 

incorporated in and made a part of this Agreement and will be 

binding upon Seller to the extent that this Agreement constitutes 

a subcontract" as that word is defined in Section 60‑1.3 (w) of 

the Rules and Regulations of the Office of Federal Contract 

Compliance, Equal Employment Opportunity, 41 CFR Part 60.

22.0
Governing Law 


This Agreement will be deemed to have been entered into and will 

be construed in accordance with the law of the State of New York. Any action arising out of or related to this Agreement will be brought in State Court in the Second Department of the State of New York, Nassau County or in Federal Court in the Eastern District of the State of New York.

23.0
Binding Effect 


This Agreement will inure to the benefit of and will be binding 

upon the parties hereto and their respective successors and 

assigns.
24.0
Severability 


If, for any reason, any article, phrase, provision or portion of 

this Agreement is held or adjudged to be invalid or illegal or 

unenforceable by any court of competent jurisdiction, such 

article, phrase, provision or portion so adjudged will be deemed 

separate, distinct and independent and the remainder of this 

Agreement will be and remain in full force and effect and will 

not be invalidated or rendered illegal or unenforceable or 

otherwise affected by such adjudication.

25.0
Counterparts

This Agreement may be executed in several counterparts, each of 

which shall be an original and all of which shall constitute one 

and the same instrument. 

26.0
Entire Agreement
This Agreement constitutes the entire agreement between the parties hereto relating to the subject matter hereof and shall completely and fully supersede all other prior understandings or agreements, both written and oral, between the parties.  This Agreement may be amended, changed, modified or altered only by a written instrument executed by the parties.

27.0
Provisions Required by Law Deemed Inserted 


Each and every provision of law and governmental regulation 

required by law to be inserted in this Agreement is deemed to be 

inserted herein and this Agreement will be read and enforced as 

though the same were so included herein, and if through mistake 

or otherwise any such provision is not inserted, or is not 

correctly inserted, then upon the application of either party, 

this Agreement will be deemed to be amended to make such 

insertion or correction.

28.0 Law and Ordinances 

Seller shall comply with all applicable Federal, State and local laws, rules, ordinances, regulations, codes, orders or directives that in any manner regulate or affect the sale of Product under this Agreement.  Seller shall indemnify and hold the Fuel Manager and its agents harmless from any loss, damage, penalty or injury, including attorney’s fees and expenses, suffered by the Fuel Manager and/or its agents due to Seller’s default incompliance with such laws, rules, ordinances, regulations, codes, orders or directives.  This indemnification and hold harmless obligation is separate from and independent of any other obligations of the Seller to indemnify and hold the Fuel Manager and/or its agents harmless from claims, costs, obligations or expenses.


IN WITNESS WHEREOF, the parties hereto have made and executed this Agreement, signed by their duly authorized officers or individuals, as of the day and the year first written above.





Fuel Manager, [Company Name]





By _______________________________





Typed Name _______________________





Title ____________________________





Date _____________________________





Fuel Supplier, [Company Name]





By _______________________________ 




Typed Name _______________________ 




Title ____________________________ 





Date _____________________________
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